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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seqg.), the Grain Stand- 
ards Act (7 U. S. C. 1946 ed. 71 et seg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 et seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest and Subject-Index, 
lists of decisions reported, statutes, orders, etc., construed, and statis- 
_ tical and other tables will be found at the end of No. 12 (December) 
| issue of the Agriculture Decisions. 

_ Copies of monthly issues beginning with January 1942 of the deci- 
' sions will be available through the Superintendent of Documents, 
| U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 2408) 


In re Porspam Creamery, Inc. AMA Doc. No. 27-81. Decided 
April 25, 1950. 


Order No. 27—Reclassification of Milk “Not in Accordance with Law”—Relief 
Requested by Petitioner Granted 


Where market administrator under Order No. 27 reclassified to Class I-A certain 
quantities of milk originally reported by petitioner in Class IV-B as Cheddar 
cheese and it appeared that a fire destroyed or damaged the plant and the 
cheese manufactured therein was damaged and disposed of in other than 
usual commercial channels and the handler was apparently unaware until 
after reclassification of the milk involved from Class IV—B to Class I-A that 
failure to record the disposition of the damaged cheese would result in the 
reclassification of the milk into Class I-A, it is held, in view of all the cir- 
cumstances involved, that the reclassification was “not in accordance with 
law” and, therefore, petitioner’s request for relief should be granted.* 

Messrs. Harry L. Marcus and Herbert L. Maltinsky, Brooklyn, New York, for 
petitioner. Messrs. John G. Liebert and Julius C. Krause for Production 
and Marketing Administration. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended, and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 
601 et seg.), instituted by a petition filed by Potsdam Creamery, Inc., 
a handler subject to Order No. 27 (7 CFR and Supps., Part 927), 
which regulates the handling of milk in the New York metropolitan 
milk marketing area. The petition was filed on July 31, 1946, and 
protests as illegal the action of the market administrator in reclassify- 
ing to Class I certain quantities of milk originally reported by the peti- 

*Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions.—Ed. 
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tioner in Class IV-B as Cheddar cheese. Under the practice then in 
existence, no answer to the petition was filed. However, the Acting 
Assistant Administrator of Production and Marketing Administra- 
tion determined that the petition stated a sufficient cause of action 
for hearing and the Solicitor of the Department approved the determi- 
nation. 

Following the disposition of certain preliminary procedural mat- 
ters, a hearing upon the petition was held at New York, New York, 
on January 12 and 13, 1948, before Jack W. Bain, Office of Hearing 
Examiners, as presiding officer. Harry L. Marcus, by Herbert L. 
Maltinsky, Brooklyn, New York, appeared for the petitioner, and 
J. C. Krause and J. G. Liebert, Office of the Solicitor, United States 
Department of Agriculture, appeared for the respondent. At the 
hearing, the petitioner produced testimony and exhibits to support its 
contentions that, in April 1945, certain quantities of milk were shipped 
from its receiving plant and delivered at a cheese manufacturing plant 
for the account of the purchaser, that the milk was there made into 
Cheddar cheese, that the plant was destroyed by fire, that some of 
the cheese was shipped out in usual commercial channels and that the 
remainder, damaged by fire and condemned for human consumption, 
was disposed of for other uses. The petitioner’s position is that, under 
the circumstances shown, the records and reports made available to the 
market administrator were sufficient to support the claimed IV-B 
classification for the milk equivalent of the cheese manufactured but 
not disposed of in the usual commercial channels as cheese for human 
consumption. Testimony on behalf of the respondent was directed 
toward justifying the market administrator’s reclassification on the 
basis of lack of records to verify the reported disposition of the milk 
in controversy as Class IV-B. 

After the hearing, the petitioner filed proposed findings, conclu- 
sions and order and a supporting brief. The respondent filed a brief 
in support of its position and subsequently the petitioner filed a reply 
brief. On October 8, 1948, the presiding officer filed a report recom- 
mending that the relief petitioned for be granted. The respondent 
filed exceptions to the report and a supporting brief and requested 
oral argument. Thereafter, the presiding officer filed a revision of his 
report making slight modifications in language, but without changing 
the recommendation that the requested relief be granted. The re- 
spondent excepted to the revision of the report and renewed the 
request for oral argument, which was held before me in New York, 
New York. 

To facilitate understanding of the problem presented, the pertinent 
provisions of the order are set out here and are as follows: 
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“Sec. 927.3 Classification of milk. (a) Basis of classification * * *. In 
establishing the classification of any milk received at a plant from producers, the 
burden rests upon the handler who received the milk from producers to show that 
it should not be classified as ClassI milk; * * * 

“(b) Classes of utilization * * *. (1) Class I milk shall be all milk 
* * * the classification of which is not established in some other class named 


in this paragraph, * * * 

“(10) Class IV-B milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of Cheddar cheese, American Cheddar cheese, 
Colby cheese, washed curd cheese, or part-skim Cheddar cheese. * * * 

“Sec. 927.5 Reports of handlers. (a) Monthly reports. On or before the 10th 
day of each month, each handler shall report to the market administrator, in the 
manner and on forms prescribed by the market administrator, with respect to 
milk received at each plant during the preceding month: * * * 

“(2) The total quantity of such milk and of each product of such milk moved 
out of, or on hand at, such plant within 8 days after the end of such month, the 
butterfat content of each product, and the destination of any milk which moved 
out of such plant; * * * 

(c) Verification of reports and payments. The market administrator shall 
prompty verify all reports and payments of each handler by audit of such han- 
dler’s records and of the records of any other handler or person upon whose dis- 
position of milk such handler claims classification, and each such handler shall, 
during the usual hours of business, make available to the market administrator 
or his representative such records and facilities, of his own or off other persons, 
as will enable the market administrator to: 

“(1) Verify the receipts and dispusition of all milk required to be reported 
pursuant to this section, and, in case of errors or omissions, ascertain the correct 
Sgarean; * * 9" 


FINDINGS OF FACT 


1. Petitioner, Potsdam Creamery, Inc., 99 Hudson Street, New 
York, New York, is a New York corporation and a handler under 
Order No. 27, as amended. In April 1945, petitioner sold and de- 
livered milk to the Sunette Cheese Company at the Morley Dairy 
Products plant at Morley, New York, where the milk was to be made 
into Cheddar cheese for Sunette on a custom basis. Lee Fairbanks 
operated the plant of Morley Dairy Products. 

2. In petitioner’s monthly report to the market administrator for 
April 1945, petitioner reported this milk as Class [V—B, the Cheddar 
cheese classification, and accounted for the milk on that basis. The 
report gave Sunette Cheese Company, Morley, New York, as the 
purchaser of the milk. It also listed Sunette Cheese Company, 
Hermon, New York, as the purchaser of 1,254,515 pounds of addi- 
tional milk utilized in IV-B. This latter milk is not in issue here. 

3. In July 1945, an auditor from the market administrator’s office, 
J. Arthur Johnson, visited the Morley Dairy Products plant at 
Morley, New York. The purpose of the visit was to verify the report 
or reports of a handler or handlers, other than petitioner, as to the 
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production of butter at the Morley Dairy Products plant. When 
Johnson arived at the plant, it was being rehabilitated and he was told 
by a Mr. Davidson that he would have to go to Hermon, New York, 
where Lee Fairbanks operated another plant, for the records in- 
volving the Morley plant. Johnson was accompanied by another 
auditor from the market administrator’s staff, J. C. Carey, who was 
assisting Johnson. Johnson apparently was able to find satisfactory 
record substantiation of butter manufacture and disposition. It 
came to his attention that cheese also was manufactured at the 
Morley plant, and he made some inquiry as to the cheese operation. 
Johnson was not making a specific audit of petitioner’s report as to 
IV-B classifications and the record of this proceeding is not clear as 
to how far Johnson went in making it plain to Fairbanks that he was 
looking for any substantiating records of the IV-B classifications 
reported by petitioner. However, in Johnson’s report to his su- 
periors on the results of his audit there is a section headed “Cheese 
Operation” in which are the statements: “Cheese plant entirely de- 
stroyed by fire on April 18, 1945” and “All records of milk purchases, 
production, disposition, etc. are at Sunette Cheese Corp., N. Y. City 
offices.” Nevertheless, in connection with his audit of the Morley 
plant operations, Johnson was shown by Fairbanks a record of a 
report for the month of April 1945 to the United States Department 
of Agriculture and War Food Administration in cooperation with 
the Food Rationing Division, Office of Price Administration, show- 
ing that all milk received at the plant during April 1945 was manu- 
factured into cheese. This record of the report, page 1 of Exhibit 
4 in this proceeding, shows also the manufacture of butter from cream 
(whey) and explains a difference in the butter figures on the ground 
that a quantity of butter was burned in a fire April 19 which burned 
the plant. This particular record was stamped by auditor Carey who 
was assisting Johnson. Apparently Johnson was primarily in- 
terested in checking butter manufacture and disposition rather than 
cheese and considered this document only in its relationship to but- 
ter. At the hearing on the petition, Mr. Johnson could not recall 
seeing other records of the Morley plant involving cheese manu- 
facture, pages 2, 3 and 4, Exhibit 4, in this proceeding, which con- 
sisted of reports to the Office of Price Administration and othe 
Government agencies claiming payments in connection with the pur- 
chase and sale of Cheddar cheese. Mr. Carey did not testify at the 
hearing and is no longer in the employ of the market administrator. 

4, Subsequently, but at sometime prior to October 12, 1945, Irwin 
Ross, auditor, and Charles Stearn, a supervising auditor, both from 
the market administrator’s staff, conducted an audit at the office of the 





a_i a, x ah 2 2 2 ‘Oe Go tC | 6 


—s SOO FOO OD bee OO Obed SCOTT ee 


aéacnkh nm z= 


9 A. D. POTSDAM CREAMERY, INC. 437 


Sunette Cheese Corporation, 20 Harrison Street, New York, New 
York, in order to verify petitioner’s reported Class IV-B uses for 
March and April, 1945. Following this audit, Mr. Ross submitted to 
the market administrator’s office a sheet captioned “Summary of oper- 
ations April 1945” (Exhibit 3). This summary was made up pri- 
marily from daily plant reports sent by Morley Dairy Products to the 
Sunette Company and from records of the Sunette Company which 
included sales invoices and trucking receipts. The summary shows 940 
cheeses on hand at the Morley plant on April 1, 1945, and shows 2,080 
cheeses made during the month, making a total of 3,020 cheeses. The 
summary further shows 1,950 cheeses accounted for as having been sold 
to McCadam, 94 cheeses as having gone to Sunette, and 976 cheeses 
attributed to “Loss—Due to fire at plant.” The summary also contains 
the statement at the bottom as follows: “Handler had a fire at the 
plant and was able to salvage only 94 cheeses—The balance was lost.” 
The summary further shows a computation of the milk equivalent of 
each cheese obtained by dividing the total number of cheeses made 
during the month, 2,080, which includes the 976 cheeses claimed to have 
been lost or damaged due to the fire, into the total poundage of milk 
recorded as having been received at the plant during the month. Irwin 
Ross also prepared a memorandum dated October 12, 1945, to Mr. E. 
Nuclo, chief accountant in the market administrator’s office, stating, in 
substance, that a fire caused the complete destruction of the Morley 
Dairy Products cheese plant on April 19, 1945, and that the fire burned 
976 cheeses, that “the handler”, presumably Sunette, paid Morley 
Dairy Products for all cheese made, that the handler carried no insur- 
ance for the loss and that no substantiation is available other than the 
handler’s plant records. Following Ross’ signature to the memo- 
randum there was subsequently written, “We are classifying the milk 
equivalent of the cheeses destroyed by fire as Class I M A as per instruc- 
tions of Mr. Nuclo. Chas. Stern.” The evidence in this proceeding 
does not reveal whether these auditors sought additional documents or 
information from the Morley plant. 

5. In January 1946, petitioner was billed by the market administra- 
tor for a charge of $6,008.37 as a result of the reclassification to Class 
I-A of 447,584 pounds of milk reported by petitioner as having been 
utilized in Class IV-B. The amount of milk reclassified represents 
the amount of milk equivalent of the 976 cheeses regarded as “not ac- 
counted for” or as not entitled to the Class IV-B classification by 
the market administrator. 

6. At some time in the first part of 1946, Mr. Nuclo had a discussion 
with an accountant, Mr. Alfred Sperber, representing the petitioner. 
At the discussion or later, Mr. Nuclo was given copies of three affi- 
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davits relating to the fire at the Morley plant and the disposition of 
cheese damaged in the fire. Two of the affidavits are from inspectors 
of the Department of Agriculture and Markets, State of New York, 
George F. Bench and Ben Wardell, and the other is from Fay Middle- 
miss, Madrid, New York. 

7. The affidavit from Mr. Bench is as follows: 


“The cheese and butter factory known as Morley Dairy Products, located at 
Morley, N. Y., burned April 19, 1945. Inspector Wardwell and I arrived there 
a few hours following the fire. 

“They were making Cheddar Cheese at the plant previous to the fire, so there 
was a large amount of cheese damaged by smoke and heat from the fire. I 
called there several times during the following week as I felt it was my duty to 
watch the disposal of the cheese. 

“We salvaged 2,815 lbs. Cheddar Cheese, cleaning it up, boxing it and shipped 
same to Sunette Cheese Corp., New York City. Through Lee Fairbanks of 
Hermon, N. Y. (Owner of Morley Dairy Products) Mr. Fay Middlemiss of 
Madrid, N. Y., contacted me April 23, 1945, and I bargained with him to take 
away all the remaining cheese, which was to be used for animal feed, only. He 
trucked it away and we estimated there was approximately sixteen tons.” 


8. The affidavit from Mr. Wardwell is as follows: 


“The cheese and butter factory known as Morley Dairy Products, located at 
Morley, N. Y. and owned and operated by Lee Fairbanks of Hermon, N. Y. 
burned April 19, 1945. Inspector Bench of Ogdensburg, N. Y. and I arrived 
there a few hours following the fire. 

“They were making Cheddar cheese at the plant previous to the fire, so there 
was a large amount of cheese damaged by smoke and heat from the fire. 

“T called there once or twice later, but as it was in Mr. Bench’s territory, he 
arranged with Lee Fairbanks as to the proper disposal of the cheese.” 


9. The affidavit from Mr. Middlemiss is as follows: 
“The plant known as Morley Dairy Products, in Morley, N. Y. was destroyed by 


fire during April, 1945. There was a large amount of American Cheddar Cheese 
effected by smoke from the fire. 

“I arranged with the New York State Inspector Bench of Ogdensburg, N. Y. 
on April 23, 1945 to remove all the damaged cheese. It was trucked to my home 
at Madrid, N. Y. by my own truck and was used by me for animal feed. The 
quantity I received was approximately sixteen tons.” 

10. The market administrator’s billing or charge as the result of the 
reclassification was not withdrawn following the discussion of Sperber 
with Nuclo and the submission of the affidavits. 

11. The 976 cheeses, the milk equivalent of which was reclassified 
from Class IV-B to Class I by the market administrator, were manu- 
factured from petitioner’s milk, were damaged by fire at the Morley 
plant, and were disposed of to Fay Middlemiss, 

12. There is no allegation and no indication in the record of any 
disposition of milk other than as claimed by petitioner, nor of any 
attempted fraud or concealment by petitioner. 
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CONCLUSIONS 


The respondent does not deny that a fire occurred at the Morley 
Dairy Products plant and that cheese manufactured at the plant was 
damaged and disposed of as claimed by petitioner. The respondent’s 
position is that, at the time of the audit of petitioner’s report for 
April 1945, records verifying the reported Class IV utilization were 
not made available to the market administrator’s auditors. Hence, 
respondent’s point of view strongly urged is that the facts as to what 
happened, established by evidence in this proceeding, are immaterial 
and irrelevant since the controlling issue is whether there existed and 
were supplied records verifying the disposition in Class IV-B of 
the milk equivalent of the 976 damaged cheeses. 

It is not entirely clear whether respondent’s position is that the 
“make” of cheese was not verified by records of disposition of cheese 
manufactured or that, regardless of manufacture, the classification 
hinges upon movement of cheese from the plant with records of such 
movement lacking. 

There is a little confusion, too, in the circumstances surrounding the 
audit. Auditor Johnson or his assistant Cary, as revealed by Finding 
of Fact 3, saw a record setting out that there was a fire at the Morley 
plant which destroyed 420 pounds of butter. There were some other 
records apparently not seen by Johnson or Cary consisting of reports 
of manufacture of cheese to Government agencies. But because John- 
son was told by Fairbanks that the records pertaining to cheese pro- 
duction were at Sunette’s office, no records other than those at Sunette’s 
office were considered in determining whether petitioner’s report was 
verified. From the evidence in this proceeding, it is difficult to tell 
also whether it was brought home to petitioner or Sunette during the 
audit that verification appeared questionable or improbable and that 
any other records bearing on the question should be produced. 

At any rate, we have a situation where an unusual contingency 
arose, a fire at the plant which damaged cheese. There was an out- 
of-the-ordinary disposition of the damaged cheese arranged by a 
public official representing the State of New York. The disposition 
was not in regular commercial channels. Section 927.5 of the order 
does not describe or specify the kinds of records to be made to supply 
verification and, to use a word in bad repute as “gobbledygook”, no 
“implementing” published rules or instructions have been brought to 
our attention. As pointed out by petitioner, the order is not explicit 
either as to the time when the records are to be supplied in verification. 
This proceeding shows that if petitioner knew or had been made aware 
of deficiency by way of records as to what happened to the damaged 
cheeses, a record of disposition could have been made. The affidavits 
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mentioned in Findings of Fact 6, 7, 8 and 9 could have been supplied 
before the reclassification and indeed could have been obtained at the 
time of the disposition. We do not believe that in the unique situation 
presented, the same rigid accounting rules should be followed as in 
the case of ordinary commercial transactions, especially when as early 
as Johnson’s visit to the plant in July 1945 or before, the market 
administrator’s office was on notice that a fire had occurred at the 
plant and that all the milk received at the plant from April 1 to 
April 18 was claimed to have been manufactured into cheese. 

Under all the circumstances, we agree with the examiner that the 
reclassification from Class IV-B to Class I was “not in accordance 


with law.” 
ORDER 


The relief requested by petitioner is granted. 
Copies hereof shall be served upon the parties and the market 


administrator for Order No. 27, as amended, by registered mail or in 
person. 


(No. 2409) 


In re Frank Carson, D. B. A. THE Carson Livestock CoMMISSION 
Company. P&S Doc. No. 1862. Decided April 4, 1950. 


Cease and Desist—Violations of Act 


Where the order of inquiry charged respondent with wilful violations of various 
provisions of the act and the respondent admitted such allegations but denied 
wilfulness in connection therewith and consented to a cease and desist order, 
which was recommended by the Livestock Branch, the respondent is ordered 
to cease and desist from failing to report on accounts of sale the correct 
names of purchasers of consigned livestock sold by respondent on a com- 
mission basis; failing to render reasonable and just selling services; en- 
gaging in unfair and deceptive practices; selling livestock bought by em- 
ployees as dealers in competition with livestock consigned to respondent for 
sale for accounts of shippers on commission; failing to keep full and correct 
accounts and records of transactions in his business; making or causing to 
be made false entries in his accounts, books and records; and selling con- 
signed livestock to an employee.* 


Mr. Jerome 8. Ducrest for complainant. Mr. Frank Carson, of Fort Worth, 
Texas, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing, filed January 
4, 1950, alleges that respondent wilfully violated several different pro- 
visions of the act and several regulations issued thereunder. The 
answer of the respondent, filed January 23, 1950, in effect admits the 
facts alleged in the order of inquiry, denies that respondent wilfully 
violated the act and the regulations, and states that permitting em- 
ployees of market agenices to speculate in livestock had been a common 
practice on the stockyards for many years. The respondent states 
that he does not wish an oral hearing. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, hereinafter 
referred to as the stockyards, was at all times mentioned herein a 
posted stockyard under the provisions of the act. 

2. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture as a market agency to buy and sell live- 
stock on a commission basis at the stockyards. 

3. On or about December 26, 1946, the respondent sold at the stock- 
yards one heifer, consigned to him for sale on a commission basis by 
Emory Talen, to Pierce Carson, an employee of respondent, and on 
the account of sale rendered to said consignor, the respondent re- 
ported the purchaser of said heifer as “Pierce.” 

4. On or about December 26, 1946, the respondent sold at the stock- 
yards one calf, consigned to him for sale on a commission basis by 
W. Carlack, to Pierce Carson, an employee of respondent, and on the 
account of sale rendered to said consignor, the respondent reported 
the purchaser of said calf as “Pierce.” 

5. On or about January 10, 1947, the respondent sold at the stock- 
yards one heifer, consigned to him for sale on a commission basis by 
Banks and Rowan, to Pierce Carson, an employee of respondent, and 
on the account of sale rendered to said consignor, the respondent re- 
ported the purchaser of said heifer as “Jackson.” 

6. On or about January 17, 1947, the respondent sold at the stock- 
yards two calves, consigned to him for sale on a commission basis by 
Tom Seeley, to Pierce Carson, an employee of respondent, and on the 
account of sale rendered to said consignor, the respondent reported 
the purchaser of the two calves as “Jackson.” 

7. On or about February 12, 1947, the respondent sold at the 
stockyards nine cattle, consigned to him for sale on a commission 
basis by W. L. Brooks, to Pierce Carson, an employee of respondent, 
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and on the account of sale rendered to said consignor, the respondent 
reported the purchaser of the nine cattle as “Fifer-Jackson.” 

8. On or about April 16, 1947, the respondent sold at the stockyards 
four calves, consigned to him for sale on a commission basis by Fred 
Wingfield, to Pierce Carson, an employee of respondent, and on the 
account of sale rendered to said consignor, the respondent reported 
the purchaser of the four calves as “Jackson.” 

9. On or about May 15, 1947, the respondent sold at the stockyards 
one cow, consigned to him for sale on a commission basis by L. 
Torpley, to Pierce Carson, an employee of respondent, and on the 
account of sale rendered to said consignor, the respondent reported 
~ the purchaser of the cow as “Jackson.” 

10. At divers other times during the years 1946 and 1947, the re- 
spondent sold at the stockyards livestock consigned to him for sale 
on a commission basis to Pierce Carson, an employee of respondent, 
and on the accounts of sale rendered to the consignors, the respondent 
reported false or fictitious names as the purchasers of the livestock. 

11. Copies of the accounts of sale on which the purchasers of live- 
stock were falsely reported formed a part of the books, records and 
memoranda of the respondent’s business. 

12. On or about January 3, 1947, the respondent sold at the stock- 
yards, in competition with livestock consigned to him for sale on a com- 
mission basis by various consignors, one cow for the account of Pierce 
Carson, an employee of respondent, which said employee had pur- 
chased at the stockyards on a dealer basis. 

13. On or about January 21, 1947, the respondent sold at the stock- 
yards, in competition with livestock consigned to him for sale on a 
commission basis by various consignors, eight calves for the ac- 
count of Pierce Carson, an employee of respondent, which said em- 
ployee had purchased at the stockyards on a dealer basis. 

14. On or about February 3, 1947, the respondent sold at the stock- 
yards, in competition with livestock consigned to him for sale on a 
commission basis by various consignors, three cattle for the account 
of Pierce Carson, an employee of respondent, which said employee 
had purchased at the stockyards on a dealer basis. 

15. On or about April 18, 1947, the respondent sold at the stock- 
yards, in competition with livestock consigned to him for sale on a 
commission basis by various consignors, one calf for the account of 
Pierce Carson, an employee of respondent, which said employee had 
purchased at the stockyards on a dealer basis. 

16. On or about April 29, 1947, the respondent sold at the stock- 
yards, in competition with livestock consigned to him for sale on a 
commission basis by various consignors, one steer for the account of 
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Pierce Carson, an employee of respondent, which said employee had 
purchased at the stockyards on a dealer basis. 

17. On or about June 19, 1947, the respondent sold at the stock- 
yards, in competition with livestock consigned to him for sale on a 
commission basis by various consignors, three heifers for the account 
of Pierce Carson, an employee of respondent, which said employee had 
purchased at the stockyards on a dealer basis. 

18. At divers other times during the year 1947, the respondent sold 
at the stockyards, in competition with livestock consigned to him for 
sale on a commission basis by various consignors, livestock for the 
account of Pierce Carson, an employee of respondent, which said 
employee had purchased at the stockyards on a dealer basis. 


CONCLUSIONS 


The respondent was registered and operating as a market agency 
to buy and sell livestock on a commission basis for others. In so 
doing he was acting as the agent for those for whom he bought and 
sold livestock. In selling livestock as the agent for the shipper he 
was required to give the shipper undivided loyalty. In the instances 
referred to above, he permitted an employee to purchase certain live- 
stock out of consignments. As to such livestock the employee’s loyalty 
to his employer’s principal would necessarily be divided. The rule 
is that an agent must not let any conflicting interest on his part or 
on the part of his employees intervene against the principals’ interests. 
This rule of agency, based on fairness, is true without reference to the 
provisions of the act or regulations. The respondent’s employees in 
buying livestock created a situation where their personal interest con- 
flicted with the duty they owed respondent’s principals. This was a 
clear violation of the act. 

Moreover, an agent is required to report to his principals fully 
and accurately the details of execution of his principals’ orders. The 
failure of the respondent to report the facts with respect to the 
names of the purchasers of their livestock sold by respondent on a 
commission basis resulted in the particularly important fact that re- 
spondent’s employee had purchased their livestock being concealed 
from the principals. 

From what has been said, it is clear that respondent failed to render 
reasonable selling services in violation of section 304 of the act and 
engaged in unfair practices and devices in violation of sections 307 
and 312 (a) of the act. The accountings to respondent’s principals 
in which the purchasers of the principals’ livestock were not correctly 
reported was a violation of section 201.43 of the regulations and 
the dealing in consigned livestock by respondent’s employee was in 

887358—50——2 
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violation of section 201.60 of the regulations. Since copies of the 
accounts of sale which incorrectly reported the names of purchasers 
were made a part of the respondent’s accounts and records, the re- 
spondent, thereby, violated section 10 of the so-called Federal Trade 
Commission Act, which section is incorporated in and made a part 
of the Packers and Stockyards Act by section 402 of the latter act, 
and also violated section 401 of the act in that the respondent’s books 
and records did not fully and correctly disclose all transactions in 
respondent’s business. 

This is the first proceeding under the act against the respondent 
who has denied that the violations alleged were wilfull. There is 
nothing to indicate that the respondent personally profited from any 
of the violations complained of. The violations stemmed from negli- 
gence on the part of the respondent in permitting one of his employees 
to speculate in consigned livestock. In view of those facts, a suspen- 
sion of the respondent’s registration should not be ordered, but re- 
spondent should be ordered to cease and desist. 


ORDER 


The respondent and his employees shall cease and desist from: 

1. Failing to report on accounts of sale the correct names of pur- 
chasers of consigned livestock sold by the respondent on a commission 
basis; 

2. Failing to render reasonable and just selling services; 

3. Engaging in unfair and deceptive practices; 

4. Selling livestock bought by employees as dealers in competition 
with livestock consigned to respondent for sale for accounts of ship- 
pers on a commission basis; 

5. Failing to keep such accounts, records and memoranda as fully 
and correctly reflect all transactions in respondent’s business; 

6. Making or causing to be made false entries in respondent’s 
accounts, books and records; and 

7. Selling consigned livestock to an employee. 

A copy of this order shall be served upon the respondent and shall 
become effective five days after service. 


(No. 2410) 


In re H. M. Howet1, v.s.A Howeit Bros. Live Stock Commission 
Company. P&S Doc. No. 1872. Decided April 4, 1950. 
Cease and Desist—Violations of Act 


Where the order of inquiry charged respondent with wilful violations of var- 
ious provisions of the act and the respondent, in his answer, admitted such 
allegations and consented to a cease and desist order, which was recom- 
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mended by the Livestock Branch, the respondent is ordered to cease and de- 
sist from failing to show the true names of purchasers on accounts of sale 
rendered to consignors for whom respondent has sold livestock on a com- 
mission basis; failing to show on accounts of sale rendered to consignors 
that consignors’ livestock have been used to fill orders handled by respondent 
on a commission basis; permitting his employees or agents to deal in con- 
signed livestock; failing to keep such accounts, records and memoranda as 
would fully disclose all transactions in respondent’s business; failing to 
render just and reasonable buying and selling services; failing to report on 
accounts of purchase rendered to his principals that livestock have been 
purchased out of consignments received by respondent for sale on a com- 
mission basis; and selling livestock purchased by respondent’s employees on 
a speculative basis in competition with livestock consigned to respondent 
for sale on a commission basis.* 

















Mr. Jerome 8S. Ducrest for complainant. Mr. Henry M. Howell, of Fort Worth, 
Texas, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 








This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), hereinafter referred to 
as the act. The order of inquiry and notice of hearing, filed Febru- 
ary 10, 1950, alleges that respondent wilfully violated several different 
provisions of the act and of the regulations issued thereunder. The 
answer of the respondent, filed March 6, 1950, in effect admits the facts 
alleged and consents to the issuance of a cease and desist order. With 
respect to several violations alleged, the respondent states that he 
did not realize that he was violating the act. 










FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, hereinafter 
referred to as the stockyards, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 

2. At all times mentioned herein, the respondent was registered with 
the Secretary of Agriculture as a market agency to buy and sell live- 
stock on a commission basis at the stockyards. 

3. On or about the dates set forth in the table below, and at divers 
other times during the years 1945 to 1948, inclusive, the respondent 
through his employees, sold at the stockyards livestock consigned to 
him for sale on a commission basis to Jeff Tidwell, an employee of 
respondent, and, in accounting to the consignors of the livestock, ren- 
dered accounts of sale which showed false or fictitious names as the 
purchasers of their livestock. 





















*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Inde¥ in this issue of Agriculture Decisions.—Ed. 
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Date of sale 


1945 


.-| Hugh Marshall-- 

ee ee a 
Roy Swann 
B. G. Thompson... 
Jack Hatcher 
Sam Fachorn 
Henry Moehlman 
Hand and Son 


J. L. Mouldin 
J. C. Howell 
Hand and Son 
Tony Barcelona 
Wid Philips 


(i 4 Howell No. 3. 
D 


0. 
C. O. Hawkins and Son . — No. 5. 
> 


H. A. Anderson 0. 
H. W. Moehlman 2 cattle, 2 calves. Howell No. 3. 
Bob Huddleston 12 cattle, 12 calves Do 
o As 1 cattle, 1 calf._.......| How—3. 
er. 2 cattle, 4 calves Southern. 
6 cattle Do. 


M. H. Ethridge Howell No. 3. 


Alvin Fritcher di Johnson. 
Thompson. 


Howell No. 3. 
Do. 


Do. 
Howell No. 7. 
Howell No. 3. 
Thompson. 





How. Thompson. 
Thompson. 


4. On or about the dates set forth in the table below and at divers 
other times during the years 1945 and 1947, the respondent used 
livestock consigned to him for sale on a commission basis to fill orders 
from various purchasers for the purchase of livestock on a commis- 
sion basis and, in accounting to the consignors, failed to disclose fully 
and correctly the fact that the livestock was sold to purchasers for 
whom the respondent was filling orders on a commision basis and, 
in accounting to the purchasers of the livestock for whom he was filling 
orders on a commission basis, failed to disclose fully and correctly to 
such purchasers that the livestock was purchased out of consignments 
received by him for sale on a commission basis. 
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f Person or agency 
for whom live- 
stock purchased 


: Number and species o' 
Consignor livestoc 


J. D. Ashton 


Do. 
Texas Prison Sys- 


tem. 

Charles McCul- 
lough. 

Southern Packing 


Wid Philips Do. 
A. G. Easterling : Do. 
+R. L. Wyatt Do. 
Wid Philips d Do. 


Jack Hatcher Do. 
Cecil C. Maxey calv, Do. 
{tr D. Young W. iH. Herring. 
H. E. Wallis Do. 
Wid Philips. 
Southern Packing 
Co. 
Jack Hatcher 1 cattle 
EE II nia nccmemnscieeteaesn do 


S. Clark 





In connection with certain of the above-mentioned transactions, 
respondent, in accounting to the consignors of the livestock, also failed 
to show the full, true and correct name of the purchaser of their live- 
stock, as follows: 


: Number and | Name shown on 
Date of sale Consignor species acount of wale Actual purchaser 


fe: D. i _ 5 —_ | 
Gaines Maxwell. _-_----- .-| 1 cattle sd > 
lr: M. All : "7777" | pHowell-SF 
H. V. Wagley-.-- ee 
I. V. Duncan & Son Howell-M os McCul- 
ough. 


Southern Packing 
Co. 


Wid Philips a eae 
A. G. Easterling - -....-...| 4 cattle__...-- 
R. LW 2 cattle.....---| Howell-SP Southern Packing 


Cecil C. Maxey-.-....--...| 3 calves 
a, D. Zoune-. --| 1 eattle....----]Frowell-H W. H. Herring. 


H. BE. Walig........ 
Howell Wid Philips. 





5. On the numerous dates set forth in paragraph V (a) and (b) of 
the order of inquiry and at divers other times during the years 1945 
to 1949, inclusive, the respondent sold at the stockyards for Jeff 'Tid- 
well or Oscar Tidwell, both employees of respondent, in competition 
with livestock consigned to respondent for sale on a commission basis, 
livestock which the said Jeff Tidwell or Oscar Tidwell had purchased 
at the stockyards as a dealer for resale for his own speculative account. 

6. Respondent, on or about the dates set out in the table below and 
at divers other times during the years 1946 and 1947, sold at the stock- 
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yards livestock consigned to him for sale on a commission basis to Jeff 
Tidwell, an employee of respondent, and, in accounting to the con- 
signors of the livestock, rendered accounts of sale which showed false 
or fictitious names as the purchasers of their livestock. Respondent 
later resold such livestock for said Jeff Tidwell in competition with 
livestock consigned to respondent for sale on a commission basis. 
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Name of purchaser 
Date Consignor yehe ont a * shown on account Dae 
1946 
WE cio ciennanckscoomensh i EE sa cacsncasece CU a cwees Howell No. 3. Oct. 7 
Oct. 8 R. H. Seale, Estate ----.-- 1 cattle i ete cami crras a Oct. 8 
ar ee Joe A. Reeves._-...---.---| 2 cattle, 2 calves__ Hen Waa: 
NI ch cmene scene. anne Fe EE ais oon oo ocen ae 5 calves-.-.-.--... —_ 0. $......< Oct. 9 
ae eg mcaaminaas: i... laa tell | ise No. 6..2..] Nov. 20 
NN om acvan ance —_ es — Oe ov. 
Nov. 20.....-.------------ {fr Gs SE ois aceninios beni ae boinge Gh inten ccaaccacinn Do. 
1947 
EEE sctocoucagoemncn Luther Cavender-_-_.....--- DOU. .ccc-ccsnce Robertson_--..-..- Feb. 17 
CONCLUSIONS 


The respondent was registered as and was operating as a market 
agency to buy and sell livestock on a commision basis for others. He 
was an agent for those for whom he sold or bought livestock. He 
knew that he was subject to the act because he registered pursuant to 
the act. His claim that he did not know what the act and the regula- 
tions provided can hardly excuse the violations. He was obliged to 
learn what the act and the regulations required with respect to the 
conduct of his business. His plain disregard of his duty to inform 
himself is no excuse. 

Notwithstanding the respondent’s non-familiarity with the act and 
the regulations, the respondent should have been aware that what he 
did was wrong. A person cannot serve two masters. Yet that is what 
respondent, through his employees, was attempting to do. As an 
agent for a shipper of livestock, the respondent and his employees were 
required to give the shipper undivided loyalty and as agent of the 
buyer of livestock, respondent and his employees were required to give 
the buyer undivided loyalty. Here respondent permitted his employ- 
ees to speculate in consigned livestock in violation of the duty owed the 
shipper. The rule is that an agent must not let any conflicting in- 
terest on his part, or on the part of his employees, intervene against 
the principals’ interests. Common standards of fair play and good 
business require as much without reference to the provisions of the 
act and the regulations. 

Moreover, an agent is required to report to his principals fully and 
accurately the details of his execution of their orders. The failure of 
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com 
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respondent when he used consigned livestock in filling orders he 
handled on a commission basis to report the facts with respect to the 
source of livestock used on orders or to report to the seller the disposi- 
tion of livestock concealed from respondent’s principals particularly 
important and significant facts which the principals were entitled 
to know. 

From what has been said, it is clear that the respondent failed to 
render reasonable buying and selling services in violation of section 
304 of the act, and engaged in unfair and deceptive practices in vio- 
lation of section 307 and 312 (a) of the act. Section 201.43 of the 
regulations, dealing with accountings to principals, was violated and 
section 201.60 of the regulations, which prohibits a market agency 
from permitting its officers, agents and employees to deal in consigned 
livestock, was violated. Copies of accounts of sale which falsely re- 
ported the names of the purchasers of livestock formed a part of the 
respondent’s books and records. Therefore, section 10 of the so-called 
Federal Trade Commission Act, which section is incorporated in and 
made a part of the Packers and Stockyards Act by section 402 of the 
latter act, was violated, as well as was section 401 of the act which 
requires the keeping of accounts, records and memoranda which fully 
and correctly disclose all transactions in respondent’s business. 

The plain disregard of the requirements of the act and the regula- 
tions and the respondent’s apparent insensitiveness to accepted stand- 
ards of fairness are probably sufficient to support the charge of wilful- 
ness in the order of inquiry. Brinkley Mining Company v. Wheeler, 
133 F. (2nd) 863 (1945) and Bowles v. Ward, 65 F. Supp. 880 (1946). 
It appears, however, that respondent did not profit personally from the 
transactions referred to in the order of inquiry. His violations arose 
from neglect of his duty as an agent rather than from a desire to 
profit personally. He permitted his employees to speculate in con- 
signed livestock and profit therefrom. Inasmuch as respondent did 
not engage in the practice of dealing at the market and did not person- 
ally profit from dealing operations engaged in by his employees, and 
since this is the first proceeding under the act against respondent, it 
is believed that a suspension of respondent’s registration should not be 
ordered. However, he should be ordered to cease and desist from 
further violating the act and the regulations. 


ORDER 


The respondent shall cease and desist from the following: 

1. Failing to show the true names of purchasers on accounts of sale 
rendered to consignors for whom respondent. has sold livestock on a 
commission basis. 
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2. Failing to show on accounts of sale rendered to consignors that 
consignors’ livestock have been used to fill orders handled by respon- 
dent on a commission basis. 

3. Permitting his employees or agents to deal in consigned livestock. 

4. Failing to keep such accounts, records and memoranda as would 
fully disclose all transactions in respondent’s business. 

5. Failing to render just and reasonable buying and selling services. 

6. Failing to report on accounts of purchase rendered to his prin- 
cipals that livestock have been purchased out of consignments received 
by respondent for sale on a commission basis. 

7. Selling livestock purchased by respondent’s employees on a spec- 
ulative basis in competition with livestock consigned to respondent 
for sale on a commission basis. 

A copy of this order shall be served upon the respondent and it shall 
become effective five days after service. 


(No. 2411) 


In re Jerry RAuts AND Faris CaLtLAn, Partners, FoRMERLY D. B. A. 
Rauus-Cauian Livestock Commission Company. P&S Doc. No. 
1860. Decided April 4, 1950. 


Cease and Desist—Violations of Act 


Where the order of inquiry charged respondent with wilful violations of various 
provisions of the act and the respondents, in their answer, admitted certain 
allegations of fact alleged in the order of inquiry and explained others and 
consented to a cease and desist order, which was recommended by the Live- 
stock Branch, the respondents are ordered to cease and desist from failing 
to render reasonable buying and selling services; engaging in unfair and 
deceptive practices ; assessing and charging rates or charges other than those 
set out in respondents’ tariffs on file with the Secretary ; failing to keep full 
and correct accounts and records of all transactions in respondents’ business ; 
causing false copies of accounts of purchase and accounts of sale to be made 
a part of respondents’ accounts and records; purchasing livestock out of 
consignments for sale on a commission basis except as permitted by the 
regulations; permitting their employees to deal in consigned livestock, and 
selling livestock acquired by the respondents’ employees on a dealer basis 
in competition with livestock consigned to respondents for sale for the ac- 
counts of shippers on commission.* 


Mr. Jerome S. Ducrest for complainant. Messrs. Jerry Ralls and Faris Callan, of 
Fort Worth, Texas, pro se. 


Decision by Thomas J. Flawin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 et seqg.), hereinafter referred to 
asthe act. The order of inquiry and notice of hearing, filed January 4, 
1950, alleges that respondents wilfully violated several different provi- 
sions of the act and the regulations issued thereunder. 

Respondent Jerry Ralls filed an answer on January 16, 1950, in 
which he admitted some of the allegations in the order of inquiry 
and explained how the transactions referred to in others happened 
to occur. The explanation amounts to an admission of the facts al- 
leged but a denial of any wilful violations. Respondent Ralls, by 
letter to the Hearing Clerk, dated February 2, 1950, consented to a 
cease and desist order without a hearing. Respondent Faris Callan 
filed an answer on January 12, 1950, in which he states that he no 
longer has an interest in respondent firm and that at the time of the 
transactions complained of in the order of inquiry he was only the 
office manager and had nothing to do with what happened out in the 
stockyards. The records of the Livestock Branch reveal that the regis- 
tration of the respondent firm was made inactive on September 1, 
1948, and Jerry W. Ralls re-registered on September 3, 1948, as an 
individual and has continued the business as Ralls and Company Live- 
stock Commission. The transactions complained of in the order of 


inquiry all transpired before the respondent partnership was dis- 
solved. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, hereinafter 
referred to as the stockyards, was at all times mentioned herein a 
posted stockyard under the provisions of the act. 

2. The respondents, at the times of the transactions hereinafter re- 
ferred to, were registered with the Secretary of Agriculture as a market 
agency engaged in the business of buying and selling livestock on a 
commission basis at the stockyards. 

3. On the dates set out in paragraph III of the order of inquiry 
and at divers other times during the year 1946, the respondents, in 
connection with orders for the purchase of cattle filled by respondents 
on a commission basis for the Schubert Meat Company, Houston, 
Texas, arranged for and permitted Emmett Allen, a registered dealer, 
to purchase some of the livestock used in filling said orders and in each 
instance billed the Schubert Meat Company, in addition to the law- 
fully prescribed buying commission, an unauthorized charge which 
the respondents received and then paid to the said Emmett Allen for 
his buying services. Some of the cattle purchased by Emmett Allen 
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to fill the orders referred to were purchased by him from the respond- 
ents out of livestock consigned to the respondents for sale on a com- 
mission basis. 

4. On the dates set out in paragraph IV of the order of inquiry 
and at divers other times during the years 1945 and 1946, the re- 
spondents, in connection with the sale at the stockyards of livestock 
consigned to them for sale on a commission basis by the consignors 
listed in paragraph IV and by various other consignors failed to render 
to the consignors true written accounts of such sales, in that the re- 
spondents submitted to the consignors accounts of sale which showed 
false or fictitious names as the purchasers of the livestock. 

. 5. On the dates set forth in paragraph V of the order of inquiry 
and at divers other times during the years 1945 and 1946, respondents 
purchased for their own account livestock consigned to them for sale 

“on a commission basis and, in accounting to each consignor, failed 
to show as the purchaser of such livestock the full, true and correct 
name of the respondent market agency, and rendered accounts of sale 
which showed false, incorrect or incomplete names as the purchasers 
of the livestock. 

6. (a) On or about September 20, 1946, the respondents engaged 
in a dealer transaction through a trading partnership, composed of 
respondents and Andy Taylor, which was not registered with the 
Secretary of Agriculture as a dealer. Respondents, as a part of such 
dealer transaction, bought at the stockyards for the trading partner- 
ship 34 cattle, including at least 8 cattle consigned to them for sale on 
commission basis by various consignors. Such livestock subse- 
quently was resold for the trading partnership by Andy Taylor and 
the profit from the transaction was divided between respondents and 
said Andy Taylor. 

(b) On or about September 26, 1946, the respondents engaged in 
a dealer transaction through a trading partnership, composed of re- 
spondents and Andy Taylor, which was not registered with the Sec- 
retary of Agriculture as a dealer. Respondents, as a part of such 
dealer transaction, sold at the stockyards to the trading partnership 
51 cattle consigned to them for sale on a commission basis by various 
consignors. Such livestock subsequently was resold for the trading 
partnership by Andy Taylor and the profit from the transaction was 
divided between respondents and said Andy Taylor. 

7. (a) On or about September 8, 1947, respondents sold at the stock- 
yards to S. Latham, an employee of respondents, three calves consigned 
to them for sale on a commission basis by Sutton Dudley, Comanche, 
‘Texas, 
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(b) On or about September 29, 1947, respondents sold at the stock- 
yards to S. Latham, an employee of respondents, one bull consigned 
to them for sale on a commission basis by Walter Brondon, Stevenville, 
Texas. 

(c) At divers other times during the year 1947, respondents sold 
at the stockyards to S. Latham, an employee of respondents, livestock 
consigned to them for sale on a commission basis. 

8. (a) On or about November 20, 1946, respondents sold at the 
stockyards for the account of Leon Ralls, an employee of respondents, 
in competition with livestock consigned to respondents for sale on a 
commission basis by various consignors, seven cattle which said Leon 
Ralls had purchased at the stockyard on a dealer basis. Said cattle 
were sold to “Gib Wright,” “Armour,” “Neuhoff” and “Bluebonnet” 
at a profit of $22.46 to said employee, Leon Ralls. 

(b) On or about November 22, 1946, respondents sold at the stock- 
yards for the account of Leon Ralls, an employee of respondents, in 
competition with livestock consigned to respondents for sale on a 
commission basis by various consignors, eight calves which said Leon 
Ralls had purchased at the stockyards on a dealer basis. Said calves 
were sold to “Swift” at a profit of $10.99 to said employee, Leon Ralls. 

(c) On or about November 25, 1946, respondents sold at the stock- 
yards for the account of Leon Ralls, an employee of respondents, in 
competition with livestock consigned to respondents for sale on a 
commission basis by various consignors, one steer which said Leon 
Ralls had purchased at the stockyards on a dealer basis. Said steer 
was sold to “Kirk” at a profit of approximately $11.50 to said employee, 
Leon Ralls. 

(d) On or about April 8, 1947, respondents sold at the stockyards 
for the account of Leon Ralls, an employee of respondents, in com- 
petition with livestock consigned to respondents for sale on a com- 
mission basis by various consignors, 16 cattle which said Leon Ralls 
had purchased at the stockyards on a dealer basis. Said cattle were 
sold to “Geo. Haynes” and “City-B” at a profit of $45.36 to said 
employee, Leon Ralls. 

(e) On or about July 11, 1947, respondents sold at the stockyards 
for the account of Leon Ralls, an employee of respondents, in com- 
petition with livestock consigned to respondents for sale on a com- 
mission basis by various consignors, 39 cattle which said Leon Ralls 
had purchased at the stockyards on a dealer basis. Said cattle were 
sold to “Swift,” “Graves” and “Whatley” at a profit of $84.84 to said 
employee, Leon Ralls. 

(f) At divers other times during the years 1946 and 1947, respond- 
ents sold at the stockyards for the account of Leon Ralls, an employee 
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of respondents, in competition with livestock consigned to respondents 
for sale on a commission basis by various consignors, livestock which 
said Leon Ralls had purchased at the stockyards on a dealer basis. 

9. (a) On or about December 17, 1945, respondents permitted Leon 
Ralls and Robert Ralls, employees of respondents, to deal in livestock 
consigned to them for sale on a commission basis. Respondents sold 
at the stockyards to said employees four calves consigned to respond- 
ents for sale on a commission basis by A. A. Martin, Brownwood, 
Texas; 17 cattle consigned by W. F. Talley and E. C. Robertson, 
Grosvenor, Texas; and 16 cattle consigned by J. E. White, Greenville, 
Texas. Subsequently, respondents resold such 37 cattle at the stock- 
yards to various buyers for the account of said Leon Ralls and Robert 
Ralls at a profit of $43.12 to said employees. Respondents issued ac- 
counts of sale to said consignors, A. A. Martin and J. E. White, show- 
‘ing the purchaser of their livestock as “R/C Edwards,” and an account 
of sale to consignors W. F. Talley and E. C. Robertson showing the 
purchaser of their livestock as “Edwards.” 

(b) On or about December 19, 1945, respondents permitted Robert 
Ralls, an employee of respondents, to deal in livestock consigned to 
them for sale on a commission basis. Respondents sold at the stock- 
yards to said employee ten cattle consigned to them for sale on a com- 
mission basis by various consigners. Subsequently, respondents resold 
such ten cattle at the stockyards to “Neuhoff” for the account of said 
Robert Ralls at a profit of $23.03 to said employee. Respondents 
issued accounts of sale to the various consignors showing the purchaser 
of their livestock as “Edwards.” 

(c) On or about December 21, 1945, respondents permitted Leon 
Ralls, an employee of respondents, to deal in livestock consigned to 
them for sale on a commission basis. Respondents sold at the stock- 
yards to said employee four yearlings consigned to them for sale on 
a commission basis by J. L. Thomas, Colorado City, Texas. Subse- 
quently, respondents resold the four yearlings at the stockyards to 
“H. Rosenthal” for the account of said Leon Ralls at a profit of $8.28 
to said employee. Respondents issued an account of sale to said 
consignor, J. L. Thomas, showing the purchaser of the livestock as 
“Edwards.” 

(d) On or about November 22, 1946, respondents permitted Leon 
Ralls, an employee of respondents, to deal in livestock consigned to 
them for sale on a commission basis. Respondents sold at the stock 
yards to said employee one steer consigned to respondents for sale 
on a commission basis by L. D. Weels; two heifers consigned to them 
by J. G. Parker; three cattle consigned to them by H. E. Harris; and 
one heifer consigned to them by J. W. Gates. Subsequently, respond- 
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ents resold such seven cattle, together with one steer purchased by 
said Leon Ralls from another market agency at the stockyards, to 
various buyers for the account of said Leon Ralls at a profit of $36.22 
to said employee. Respondents issued accounts of sale to said con- 
signors, L. D. Weels, J. G. Parker, H. E. Harris, and J. W. Gates, 
showing the purchaser of their livestock as “R/C Stiles.” 

(e) Respondents at divers other times during the years 1945 and 
1946, permitted Leon Ralls and Robert Ralls, employees of respond- 
ents, to deal in livestock consigned to respondents for sale on a commis- 
sion basis. Respondents sold to such employees livestock consigned 
to them for sale on a commission basis and, subsequently, resold such 
livestock at the stockyards for the accounts of the employees at a 
profit to said employees. Respondents issued accounts of sale to the 
consignors which showed false or fictitious names as the purchasers of 
the livestock. 

10. On or about January 22, 1947, respondents sold to Hershell 
Corbin 50 steers consigned to them for sale on a commission basis by 
E. C. Childers, Decatur, Texas. Respondents resold the said 50 steers 
to Gib Wright for said Hershell Corbin. Respondents caused the 
stockyard operator to issue a scale ticket showing Gib Wright, instead 
of Hershell Corbin, as the purchaser of said steers from E. C. Childers, 

11. Copies of the accounts of purchase and accounts of sale on which 


the seller or purchaser was falsely reported, as set out in the preceding 
findings of fact, were made a part of the respondents’ records, accounts 
and memoranda. 


CONCLUSIONS 


The respondents were registered as and held themselves out as a 
market agency to buy and sell livestock on a commission basis. The 
respondents owed their principals undivided loyalty. They were re- 
quired at all times to be alert to promote their principals’ interests 
and were required to report fully and accurately the details of execu- 
tion of their principals’ orders. They were required to permit no 
interests which conflicted with the interests of their principals to 
intervene in the performance of their duty as agents. The respondents 
were presumably selected as buying and selling agents because of their 
special knowledge and skill which they were required to bring to bear 
in executing their principals’ orders. They could not, upon receipt 
of an order for the purchase of livestock, relieve themselves of the 
responsibility by turning the orders or part of the orders over to a 
dealer to fill. The dealer should have been a natural competitor to 
respondents when they bought livestock to fill orders. The fore- 
going principles of the law of agency, to which a market agency under 
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the act must adhere, make apparent the violations of the act and the 
regulations by the respondents. 

The turning of orders over to a dealer to fill, as set out in findings 
of fact No. 3 above, was a failure to render a reasonable buying serv- 
ice in violation of section 304 of the act and was an unfair and de- 
ceptive practice in violation of sections 307 and 312 (a) of the act. 
With respect to each such order, the respondents charged and col- 
lected the full buying commission and an additional unauthorized 
charge which respondents paid to the dealer. This was in violation 
of section 306 (f) of the act and section 201.24 of the regulations 
thereunder. The buying rates for the respondents and all other mar- 
ket agencies at the Fort Worth Stock Yards are fixed at levels cal- 
culated to return all proper costs of rendering the complete and full 
buying service, including any cost or expense incident to the employ- 
ment of a buyer. The respondents by arrangement with the dealer 
were enabled to pass on to their principals one of the main expenses 
of rendering a full buying service and collected the full buying com- 
mission in addition. 

The incorrect reporting to consignors and to purchasers as to the 
identity of the purchasers or sellers of livestock was a failure to per- 
form properly the accounting part of a reasonable buying service in 
violation of section 304 of the act and was unfair and deceptive in 
violation of section 307 and 312 (a) of the act. Section 201.43 of the 
regulations under the act, which requires true and correct accountings, 
was not complied with, nor was section 201.59, which regulates the 
conditions under which consigned livestock may be taken into the mar- 
ket agency’s account. 

Findings of fact Nos. 6 to 9, inclusive, are illustrations of various 
ways in which the respondents permitted their personal interests, or 
the personal interests of their employees, to conflict with the best in- 
terests of their principals. The transactions set forth show viola- 
tions of sections 303, 304, 307 and 312 (a) of the act and sections 201.10, 
201.27, 201.43 and 201.60 of the regulations thereunder. 

Since copies of the false accounts of purchase and the false accounts 
of sale rendered by the respondents were made a part of the records 
and memoranda of the respondents’ business, the respondents failed to 
keep such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in their business. This was in viola- 
tion of section 401 of the act and also was in violation of section 10 
of the so-called Federal Trade Commission Act which section is in- 
corporated in and made a part of the Packers and Stockyards Act by 
virtue of section 402 of the latter act. 
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The order of inquiry alleges that the violations on the part of the 
respondents were wilful but the respondents deny any wilful viola- 
tions. The explanation made of some of the transactions by the re- 
spondents tends to negative any wilfulness. Inasmuch as this is the 
first disciplinary proceeding against the respondents under the act 
and inasmuch as the respondents claim that they have not engaged in 
any of the practices complained of since being informed that the prac- 
tices were considered to be violations of the act, it is believed that a 
suspension of respondent’s registration should not be ordered. The 
respondents should, however, be ordered to cease and desist from con- 
tinuing to violate the act and the regulations. 


ORDER 


The respondents shall cease and desist from: 

(1) Failing to render reasonable selling and buying services, 

(2) Engaging in unfair and deceptive practices, 

(3) Assessing and charging any rate or charge for the purchase or 
sale of livestock on a commission basis other than the rates and charges 
set out in respondents’ tariffs on file with the Secretary of Agriculture 
pursuant to the act, 

(4) Failing to keep such accounts, records and memoranda as fully 
and correctly disclose all transactions in respondents’ business, 

(5) Causing false copies of accounts of purchase and accounts of 
sale to be made a part of the accounts, records and memoranda of the 
respondents’ business, 

(6) Purchasing livestock out of consignments for sale on a com- 
mission basis, except as permitted by the regulations, 

(7) Permitting their employees to deal in consigned livestock, and 

(8) Selling livestock, acquired by the respondents’ employees on a 
dealer basis, in competition with livestock consigned to respondents 
for sale for the accounts of shippers on a commission basis. 

A copy of this order shall be served upon each respondent and shall 
become effective five days after such service. 


(No. 2412) 


In re Epwarp WHISENANT, D. B. A. THE Lone Star Livestock Com- 
MISSION CoMPANY. P&S Doc. No. 1871. Decided April 12, 1950. 


Cease and Desist—Violations of Act 


Where the order of inquiry charged respondent with wilful violations of various 
provisions of the act and the respondent, in his answer, admitted such viola- 
tions but denied wilfulness in connection therewith and consented to a cease 
and desist order, which was recommended by the Livestock Branch, the re- 
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spondent is ordered to cease and desist from failing to report on accounts of 
sale the correct names of purchasers of consigned livestock sold by the re- 
spondent on a commission basis; failing to report on accounts of purchase 
the correct names of the sellers of livestock purchased by the respondent on 
a commission basis; failing to report to consignors and to purchasers that 
consignors’ livestock was used by respondent to fill orders handled for the 
purchasers by the respondent on a commission basis ; failing to render reason- 
able and just selling services; engaging in unfair and deceptive practices; 
selling, in competition with livestock consigned to respondent for sale on a 
commission basis, livestock bought by his employees or by respondent on a 
dealer basis; making or causing to be made false entries in respondent’s 
accounts, records and memoranda; selling consigned livestock to his em- 
ployees or to partnerships in which his employees are partners; taking con- 
signed livestock into the account of respondent market agency, except in 
compliance with the regulations; and operating as a dealer without being 
registered and bonded as required by the act and the regulations.* 


Mr. Jerome 8. Ducrest for complainant. Mr. Edward Whisenant, of Fort Worth, 
Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seqg.), hereinafter referred to as 


the act. The order of inquiry and notice of hearing, filed February 
10, 1950, alleges that respondent wilfully violated several different 
provisions of the act and the regulations thereunder. The respondent 
filed an answer on March 2, 1950, in which he explained generally his 
method of operating as a market agency and explained how some of 
the transactions referred to in the order of inquiry happened. On 
March 28, 1950, he filed a supplemental answer in which he admitted 
the facts alleged, denied that he wilfully violated the act or the regu- 
lations, and consented to the entry of a cease and desist order. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, hereinafter 
referred to as the stockyards, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 

2. At all times mentioned herein, respondent was registered with 
the Secretary of Agriculture as a market agency to buy and sell live- 
stock on a commission basis at the stockyards. 

3. On or about the dates and in connection with the transactions set 
out in the table below and at divers other times in connection with 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—Ed. 
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divers other transactions during the years 1946 and 1947, the respond- 
ent, at the stockyards, sold livestock consigned to him for sale on a 
commission basis to certain of his employees and, in connection with 
such sales, submitted to the consignors of the livestock accounts of 
sale which showed false or fictitious names as the purchasers of 


livestock. 


Number and Name of per- 
Date of sale Consignor species of Employee to whom sold | son shown on 
livestock account of sale 


GAN ceiaaisnettie as AV erdett Porterfield 
Jas. N. Howell. 4 palf. Fred Porterfield 
John Burns. --- oa . anatls 
W.C. Fulbrigh 
ip Diaiasenn Elia Warren_- ri i do = 
Oct. 15. Ei, Be, UNG... 2 65-405--- ee” _.| Verdett Porterfield_..----- 
OG. T.ncnnccs Fis Hameoel.... ..6.6c25--. te Fred Porterfield 


4. On or about the dates and in connection with the transactions 
set out in the table below and at divers other times in connection with 


divers other transactions during 1945 and 1947, the respondent, at the 
stockyards, sold livestock consigned to him for sale on a commission 
basis to a partnership composed of Frank Helm, an employee of 
respondent, and Louie Mitchell and, in connection with such sales, 
submitted to the consignors of the livestock accounts of sale which 
failed to show the full, true and correct names of the purchasers of 
their livestock. 


‘ Number and Name of person 
Date of sale Consignor species of live- shown on 
stock account of sale 


Nov. 28, 1945 dbscawvdaadesodl teas GEES oo wenden y KT (Mit). 
BA Oh ROR cs con ccncoscac<oube wal SRR ee MI cccnceuse ...-| Nored-H, 
GOOG. ©, TOUR. «we ecccicnccccecec ab] We Us BUS --| 2 calves, 3 cows M & H. 





5. On or about the dnten and in connection yi with the transactions 
set out in the table below and at divers other times in connection with 
divers other transactions during the years 1945 to 1947, inclusive, the 
respondent, at the stockyards, resold livestock purchased by certain 
of his employees at the stockyards in dealer transactions in competi- 
tion with livestock consigned to him for sale on a commission basis 
by various consignors : 


887358—50--——8 
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Mamie: he Employee ae livestock Buyer to whom sold 


Swift. 
Peters. 


Rose City. 
Alliston, 
Pitner. 


do 
_| Fred Porterfield _ 
— Helm. .-- 


i . caations 


1 yearling 
3 yearlings . 
-|\1 yearling Kelley. 


K&8-S. 

-| Sullivan. 

= Do. 

-| Prater. 
Southern. 
M. Farmer. 


Swift. 
Fuchshuber (L. 8.). 
Roach. 
P. Weaver. 


6. On or about the dates and in connection with the transactions 
set out in the table below and at divers other times in connection with 
divers other transactions during the year 1945, the respondent, at the 
stockyards, used livestock consigned to him for sale on a commission 
basis to fill orders on a commission basis for Oscar Fuchshuber and 
for various other persons and, in accounting to the consignors of the 
livestock so used, failed fully and correctly to disclose the fact that 
the livestock was sold to purchasers for whom the respondent was 
filling orders on a commission basis and, in accounting to the pur- 
chasers, failed fully and correctly to disclose to such purchasers that 
the livestock was purchased out of consignments received by the 
respondent for sale on a commission basis. 
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N: h ues of Date on 

Date on Number and species ame of purchaser seller account 

t | shown on 

— of of livestoc shown on accoun wn on | of pur- 
purchase 


Consignor 


> ee 
W. K. Gaulden 

A. H. Shackey 

Ethel Mason 

| a eee 


Fuchubert 
Futchburt 
Futchber 


7. On or about the dates and in connection with the transactions 
set out in the table below and at divers other times in connection with 
divers other transactions during the years 1946 and 1947, the respond- 
ent engaged in dealer transactions at the stockyards without being 
registered with the Secretary of Agriculture as a dealer and without 
having furnished bond in connection therewith, and on the dates set 
out in the table below and in connection with such dealer transactions 
the respondent purchased livestock and later resold such livestock, 
under false or fictitious names, in competition with livestock consigned 
to him for sale on a commission basis. 


Number and 
species of 
livestock 


Date of | Name under which 


Date of pur- aa f 
chase Agency from which purchased vesaie senala 


1946 1946 
Keen and Sons Livestock Commission | 16 calves Aug. 29 | Howell. 


Co. 
Texas Livestock Marketing Associa- | 43 cattle_..---- 
tion. 


15 cattle....... 
19 cattle.......]- 
14 cattle 


1 yearling. -..-- 


Do. 


LS-Howell. 

Do. 
Lone Star-Howell. 
LS-H. 


Lone Star-H. 
Howell. 
2 heifers_...-_- June 24 | LS-Howell. 


8. (a) Respondent, at the stockyards, during the period from No- 
vember 6, 1945, through October 30, 1947, on more than 240 occasions 
during that period sold livestock for Fred Porterfield, an employee of 
respondent, to various purchasers in competition with livestock con- 
signed to respondent for sale on a commission basis. 

(b) Respondent, at the stockyards, during the months of October 
and November 1945, and during the period from September 16, 1946, 
through October 20, 1947, consistently sold livestock for a partnership 
composed of Frank Helm, an employee of respondent, and Louie 
Mitchell in competition with livestock consigned to respondent for 
sale on a commission basis. Respondent engaged in three or more 
such sales transactions for the partnership during every month of 
said period. 
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9. (a) On or about May 3, 1947, respondent, at the stockyards, pur- 
chased for his own account 24 cattle consigned to him for sale on a 
commission basis by L. E. Bays and, in accounting to the consignor of 
the livestock, failed to show on the account of sale as the purchaser 
of the livestock the full, true and correct name of respondent. Re- 
spondent rendered to the consignor an account of sale showing 
“LS-Howell” as the purchaser of 23 of such cattle and “Matthews” as 
the purchaser of the remaining one head. The 24 cattle were resold 
by respondent, at the stockyards, on or about May 5, 1947, in competi- 
tion with livestock consigned to respondent for sale on a commission 

_basis, at a profit of $139.10 to respondent. 

(b) On or about July 24, 1947, respondent, at the stockyards, pur- 

chased for his own account one yearling consigned to him for sale on 
. @ commission basis by Viola Powell and two yearlings consigned to 
him for sale by J. C. Powell. In accounting to the consignors of the 
livestock, respondent failed to show on the accounts of sale as the 
purchaser of the livestock his full, true and correct name. Respond- 
ent rendered to said Viola Powell an account of sale showing “Hale” 
as the purchaser of her yearling and to said J. C. Powell an account 
of sale showing “Hale—LS” as the purchaser of his two yearlings. 
The three yearlings were resold by the respondent, at the stockyards, 
on or about July 28, 1947, in competition with livestock consigned to 
respondent for sale on a commission basis, at a profit to respondent. 

(c) At divers other times during the year 1947, respondent, at the 
stockyards, purchased livestock consigned to him for sale on a com- 
mission basis for his own account and, in accounting to the consignors 
of the livestock, failed to show on the accounts of sale as the purchaser 
of the livestock the full, true and correct name of respondent. Re- 
spondent rendered to the consignors accounts of sale showing false 
or fictitious names as the purchasers of the livestock. Respondent 
subsequently resold such livestock, at the stockyards, in competition 
with livestock consigned to him for sale on a commission basis. 

10. (a) On or about May 26, 1947, respondent engaged in a dealer 
transaction at the stockyards, through a trading partnership composed 
of respondent and J. D. Hale, without being registered with the Secre- 
tary asa dealer and without having furnished bond. The partnership 
purchased through said J. D. Hale 19 yearlings in a country trans- 
action financed by respondent. The yearlings were sold by respond- 
ent, at the stockyards, on or about May 26, 1947, to “Columbia” and 
“Armour” in competition with livestock consigned to respondent for 
sale on a commission basis, and the profit from such sale was divided 
between respondent and J. D. Hale. 
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(b) On or about June 16, 1947, respondent engaged in a dealer 
transaction at the stockyards, through a trading partnership com- 
posed of respondent and J. D. Hale, without being registered with the 
Secretary as a dealer and without having furnished bond. The part- 
nership purchased on or about June 14, 1947, through said J. D. Hale, 
11 cows and 10 calves in a country transaction financed by respondent. 
The cattle were sold by respondent, at the stockyards, on or about 
June 16, 1947, to Dallas Vann, a registered dealer, in competition with 
livestock consigned to respondent for sale on a commission basis, and 
the profit from such sale was divided between respondent and J. D. 
Hale. 

(c) On or about August 6, 1947, respondent engaged in a dealer 
transaction at the stockyards, through a trading partnership com- 
posed of respondent and J. D. Hale, without being registered with the 
Secretary as a dealer and without having furnished bond. The part- 
nership purchased on or about August 5, 1947, through said J. D. Hale, 
16 cattle from the Abilene Livestock Auction Commission, Abilene, 
Texas, a posted stockyard, in a transaction financed by respondent. 
The 16 cattle were sold by respondent at the stockyards on or about 
August 6, 1947, to various purchasers in competition with livestock 
consigned to respondent for sale on a commission basis, and the profit 
from such sale was divided between respondent and J. D. Hale. 

(d) At divers other times during the year 1947, respondent engaged 
in dealer transactions at the stockyards, through a trading partner- 
ship composed of respondent and J. D. Hale, without being registered 
with the Secretary as a dealer and without having furnished bond. 
The partnership purchased livestock through said J. D. Hale in 
country transactions and transactions at other posted stockyards 
financed by respondent. Livestock so purchased was sold by respond- 
ent at the stockyards in competition with livestock consigned to re- 
spondent for sale on a commission basis, and the profits from such 
sales were divided between respondent and J. D. Hale. 

11. Copies of the false accounts of purchase and sale referred to in 
findings of fact Nos. 3, 4,7 and 9 above, formed a part of the accounts, 
records and memoranda of the respondent’s business. 


CONCLUSIONS 


The respondent was registered as and held himself out as a market 
agency to buy and sell livestock on a commission basis. He, as agent 
for those for whom he bought and sold livestock, owed the duty of 
undivided loyalty. He was required at all times to be alert to promote 
his principals’ interests and was required to report fully and ac- 
curately the details of execution of his principals’ order. He was 
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required to permit no conflicting interests on his part, or on the part 
of his employees, to intervene in the performance of his duties as an 
agent. The foregoing principles of the law of agency, to which a 
market agency under the act must adhere, make apparent that the 
transactions set out in the findings of fact constitute violations of 
the act and the regulations thereunder. 

Frank Helm and Fred Porterfield were employed salesmen of the 
respondent sellings hogs and cattle, respectively. Livestock con- 
signed to the respondent, as set out in finding of fact No. 3, were 
bought by these two employees, whose personal interests in the 
transactions necessarily conflicted with the interest of the respondent’s 
- principals. The respondent did not report that his employees had 
purchased the livestock but showed false or fictitious names as the 
names of the purchasers. The false accountings were a violation of 
~ section 201.43 of the regulations. But even had the accountings been 
in all respects true and correct, the purchase of the consigned livestock 
by respondent’s employees was a violation of section 201.60 of the 
regulations, which absolutely prohibits an employee of a market: 
agency from buying consigned livestock. In permitting a conflicting 
interest on the part of his employees to intervene in the performance 
of the agency, the respondent failed to render a reasonable selling 
service in violation of section 304 of the act. The respondent, by per- 
mitting consigned livestock to be purchased by his employees, whose 
duty it was to sell the livestock, engaged in an unfair and deceptive 
practice in violation of sections 307 and 312 (a) of the act and this 
unfair practice was concealed by the false accountings. The fore- 
going conclusions are also applicable to finding of fact No. 4. 

Findings of fact Nos. 5, 7, 8,9 and 10 are illustrations of other ways 
in which the respondent permitted his personal interests, or the per- 
sonal interests of his employees, to conflict with the principals’ inter- 
ests in the performance of the agency. For the reasons outlined 
above, those facts show that sections 304, 307 and 312 (a) of the act 
were violated. 

Section 201.62 of the regulations rigidly prescribes the conditions 
under which consigned livestock may be used by the consignee to 
fill orders held by the consignee. Finding of fact No. 6 shows that 
the requirements of that regulation were not observed. 

Operating as a dealer without being registered and bonded either 
individually, as set out in finding of fact No. 7, or in partnership with 
others, as set out in finding of fact No. 10, was a violation of section 
303 of the act and of sections 201.10 and 201.27 of the regulations 
thereunder. 
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In addition to what has been said by way of conclusion with respect 
to finding of fact No. 9, it appears that the facts stated therein show 
improper accountings to principals in violation of sections 201.43 
and 201.57 of the regulations under the act. 

Inasmuch as copies of the false accounts of purchase or sale re- 
ferred to in findings of fact Nos. 3, 4, 7 and 9 formed a part of the 
accounts, records and memoranda pertaining to the respondent’s busi- 
ness at the stockyards, section 10 of the so-called Federal Trade Com- 
mission Act was also violated. 

The order of inquiry alleges that the violations therein set forth 
were wilfully committed. The explanation made by respondent of 
some of the transactions tends to negative wilfulness. Moreover, the 
respondent claims that local representatives of the Packers and Stock- 
yards Division in the past have been aware of what respondent was 
doing and how he was operating but never advised him that his actions 
and operations were contrary to the act and the regulations. In view 
of the foregoing facts and claims and inasmuch as this is the first 
disciplinary proceeding against the respondent, it is believed that a 
suspension of respondent’s registration should not be ordered. The 
respondent should, however, be ordered to cease and desist from con- 
tinuing to violate the act and the regulations. 


ORDER 


The respondent shall cease and desist from: 

(1) Failing to report on accounts of sale the correct names of pur- 
chasers of consigned livestock sold by the respondent on a commis- 
sion basis. 

(2) Failing to report on accounts of purchase the correct names 
of the sellers of livestock purchased by the respondent on a commis- 
sion basis. 

(3) Failing to report to consignors and to purchasers that con- 
signors’ livestock was used by the respondent to fill orders handled 
for the purchasers by the respondent on a commission basis. 

(4) Failing to render reasonable and just selling services. 

(5) Engaging in unfair and deceptive practices. 

(6) Selling in competition with livestock consigned to the respond- 
ent for sale on a commission basis livestock bought by his employees 
as dealers or purchased by the respondent on a dealer basis. 

(7) Making or causing to be made false entries in respondent’s ac- 
counts, records and memoranda. 

(8) Selling consigned livestock to his employees or to partnerships 
in which his employees are partners. 
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(9) Taking consigned livestock into the account of respondent 
market agency, except in compliance with the regulations pertaining 
thereto. 

(10) Operating as a dealer without being registered and bonded as 
required by the act and the regulations. 

A copy of this order shall be served upon respondent and it shall 
become effective five days after service. 


(No. 2413) 


In re Ropert H. Drake anp Hartey R. Draxe. P&S Doc. No. 1863. 
Decided April 26, 1950. 


Suspension of Registration 


: Respondents’ registration suspended for violations of section 305, 812 (a) and 
402 of the act but suspension not to be effective unless respondents are found 
to have violated the act again within two years. 


Cease and Desist—Violation of Act 


Respondents are ordered to cease and desist from practices complained of 
and directed specifically to keep certain records. 


Mr. John J. Murray for complainant. Mr. Robert Hollowell, Jr., of Kane, 
Blain & Hollowell, Indianapolis, Indiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seqg.), hereinafter referred to 
as the act. 

On December 23, 1949, respondents were served with a copy of an 
Order of Inquiry and Notice of Hearing charging them with viola- 
tions of the act. On January 12, 1950, Robert Hollowell of the firm 
of Kane, Blain and Hollowell, respondents’ attorneys, filed an answer 
admitting most of the allegations of the Order of Inquiry and Notice 
of Hearing. Subsequently on March 31, 1950, respondents filed an 
“Answer” amending the previous answer. By the amended answer 
respondents admitted all of the facts alleged in the Order of Inquiry 
and Notice of Hearing, waived their rights to an oral hearing, and 
consented to the entry of such an order as the Judicial Officer might 
deem appropriate. In addition, the answer stated that “Respondents 
will refund to their consignors the sum of $1,907.83 covering over- 
charges on feed during the period of 30 months by a reduction of 10% 
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in the charges made against consignors for feed furnished their live- 
stock until such time as the total amount of $1,907.83 has been 
refunded.” 

On April 17, 1950, counsel for the Livestock Branch filed a Recom- 
mendation with respect to the type of order to be issued. 







FINDINGS OF FACT 


1. At all times mentioned herein the Indianapolis Stock Yards, 
Indianapolis, Indiana, hereinafter referred to as the stockyard, was a 
posted stockyard subject to the provisions of the act. 

2. The respondents are partners who have registered with the Secre- 
tary of Agriculture as a market agency to buy and sell livestock on a 
commission basis at the stockyard and at the times mentioned herein 
engaged in the business for which they registered at the stockyard. 

3. The respondents wilfully made or caused to be made entries in 
their annual report submitted to the Secretary of Agriculture for the 
calendar year 1947 showing (1) that gross proceeds were $3,013,573.19, 
whereas the gross proceeds were $4,310,142.78 and (2) that selling 
commissions were $20,263.15, whereas selling commissions were 
$21,905.21. 

4. The respondents wilfully made or caused to be made entries in 
their annual report submitted to the Secretary of Agriculture for the 
calendar year 1948 showing (1) that gross proceeds were $3,009,122.48, 
whereas gross proceeds were $4,677,398.54, (2) that selling commis- 
sions were $23,704.29, whereas selling commissions were $24,758.33, and 
(3) net profit was $7,478.03, whereas net profit was $9,103.88. 

5. The respondents charged their consignors $5,317.71 for feed 
during 1947 but only supplied feed costing $4,292.32. 

6. The respondents charged their consignors $3,829.92 for feed 
during 1948 but only supplied feed costing $3,247.24. 

7. During 1947 and 1948 the respondents did not keep (1) a gen- 
eral ledger containing accounts showing income, expenses, fixed assets, 
and capital invested in the business, (2) a cash book showing in detail 
all cash received and disbursed, (3) periodic recapitulations of ac- 
counts of sale, and (4) monthly reconciliations of their bank account. 


CONCLUSIONS 











































In view of the facts found herein it is clear that respondents have 
violated sections 305, 312 (a), 401, and 402 of the act. Such viola- 
tions are serious and warrant suspension of respondents’ registration, 
However, the respondents are going to make restitution. In addition, 
the Livestock Branch, the administrative agency responsible for ad- 
ministration of the act, has recommended less severe action. The 
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recommendation of the Livestock Branch will be followed with respect 
to the order. 


ORDER 


1. Respondents will cease and desist from charging consignors un- 
reasonable or unjust rates for feed. 

2. Respondents’ registration as a market agency at the Indianapolis 
Stock Yards is suspended for a period of 10 days. 

3. Respondents shall keep (1) a general ledger containing accounts 
showing income, expenses, fixed assets, and capital invested in the 
business, (2) a cash book showing in detail all cash received and 
-disbursed, (3) periodic recapitulations of accounts of sale, and (4) 
monthly reconciliations of their bank account. 

4. Except as to service and as to suspension of respondents’ regis- 
‘ tration this order shall become effective on the sixth day following 
its date of execution. The suspension of respondents’ registration 
shall not become effective unless respondents are found to have 
violated the act within two years after the effective date of this order. 


(No. 2414) 


In re W. K. Leonarp, H. T. Witt1ams anv Ricuarp J. SpaLpina, 
D. B. A. LEONARD, WILLIAMS AND Spatpinc. P&S Doc. No. 1814. 


Decided April 26, 1950. 
Cease and Desist—Violations of Act 


Respondents ordered to cease and desist from indicating on billings or copies 
of scale tickets, in selling as a dealer that any person other than themselves 
is the owner of livestock sold, and directed to keep accounts, records and 
memorandum as will fully disclose all transactions involved in their business.* 


Mr. John J. Murray for complainant. Mr. Chas. I. Dawson, of Louisville, Ken- 
tucky, for respondents. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seqg.), in which the order of 
inquiry and notice of hearing, charging unfair and deceptive practices 
and the failure to keep accurate books and records in violation of sec- 
tions 307, 312, 401 and 402 of the act (7 U. S. C. 208, 213, 221, 222) 
and the regulations issued pursuant thereto, was issued August 4, 1948, 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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against the respondents W. K. Leonard, H. T. Williams and Richard 
J. Spalding, doing business as Leonard, Williams and Spalding, reg- 
istered under the act as a market agency and dealer at the Bourbon 
Stockyards, Louisville, Kentucky. The respondents filed an answer 
to the complaint and requested an oral hearing. 

An oral hearing was held on February 19, 1949, at Louisville, Ken- 
tucky, before John J. Curry, Office of Hearing Examiners, United 
States Department of Agriculture. John J. Murray, Office of the 
Solicitor, United States Department of Agriculture, appeared for the 
Livestock Branch and Judge Charles I. Dawson, Louisville, Kentucky, 
appeared for the respondents. After the hearing, the parties filed 
briefs, suggested findings, etc. 

The charges against respondents involve a purchase of 25 heifers 
by A. W. Wells, Bardstown, Kentucky, from the respondents. As 
amended at the hearing, the order of inquiry alleges (1) that respond- 
ents’ billing of Wells for the purchase of the 25 heifers indicated that 
the heifers had been purchased from “Lackie” for the account of 
Wells, whereas respondents owned the heifers, (2) that respondents 
altered the scale ticket covering the heifers to show 25 heifers totalling 
11,180 pounds, whereas 26 animals were weighed totally 11,130 pounds, 
(3) that respondents “misrepresented to the Kentucky Department of 
Agriculture the sex and purpose of removal of the heifers from the 
stockyard to A. W. Wells without the inspection for contagious or 
infectious diseases required by State law in connection with breeding 
stock,” and (4) that respondents placed a copy of the false scale ticket 
in their records thereby keeping records that do not fully and correctly 
disclose all transactions involved in their business. 

In his report, the examiner concluded (1) that the use of the name 
“Lackie” on the billing, that is the scale ticket which was part of the 
billing, was not proper, (2) that the evidence does not establish alter- 
ation of the scale ticket by substituting “25” for “26,” and (3) that 
respondents engaged in an unfair and deceptive practice in violation 
of section 312 of the act by failing to have the heifers “Bangs-disease 
tested” before they were removed from the stockyard. As a result of 
the conclusion that the charge of altering the scale ticket was not estab- 
lished, of course the charge of fake records also was disregarded by the 
examiner. The examiner recommended a cease and desist order in 
connection with the violations found by him. Respondents filed excep- 
tions to the report but the complainant did not do so. No request for 
oral argument was made, 

We agree with the examiner’s recommendation for dismissal of the 
charges involving the alteration of the scale ticket for the reasons 
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given by him in his report. The stockyard company’s original and 
one copy of the scale ticket show “26” animals whereas respondents’ 
copy and the copy given Wells show “25.” This is some indication of 
alteration and cheating but the evidence at the hearing as to what 
happened in connection with the weighing of the animals is hopelessly 
confusing and conflicting. The complainant did not except to the 
examiner’s conclusion that the evidence did not sustain the charge of 
alteration by respondents. 

We find it necessary to disagree with the examiner’s conclusion that 
respondents violated section 312 by failing to have the animals tested 
. for contagious or infectious diseases before the animals left the stock- 
yard. There is no citation of any applicable State or Federal law or 
regulation given in the proceeding. The evidence shows that there is 
a cooperative understanding between the Bureau of Animal Industry 
of the United States Department of Agriculture and the State of Ken- 
tucky that animals arriving at the stockyard are given visual inspec- 
tion, that the stockyard company cooperates with respect to livestock 
leaving the stockyard by requiring a certificate from the appropriate 
livestock inspector. As to livestock not being moved out of the State 
of Kentucky, the certificate is issued by the Kentucky Department of 
Agriculture, Division of Livestock Sanitation. However, the inspec- 
tor who signed this certificate in evidence in this case for this State 
agency is a Bureau of Animal Industry inspector, United States De- 
partment of Agriculture, pursuant to the cooperative understanding. 
This inspector, Dr. J. T. Blaser, testified that it is not the practice 
or the custom to require Bang’s disease tests or other instrument tests 
in connection with beef breeder stock, as distinguished from dairy-type 
or dairy-breeding stock, leaving the stockyard for use in Kentucky. 
Such tests in such cases are made only upon request. The heifers 
involved here were for beef breeding purposes and were not a dairy- 
type group. The evidence, then, does not show, as charged in the 
order of inquiry, that the State law was evaded by respondents in not 
having Bang’s disease tests made at the stockyard. It is puzzling as 
to why the sanitation certificate in this case describes the heifers as 
steers for feeding, but respondents claim there must have been a mis- 
understanding. At eny rate, in view of Dr. Blaser’s testimony, in the 
absence of any clear-cut picture as to what the requirements of State 
law are, and without any legal basis advanced in the proceeding as to 
why respondents should have had the livestock Bang’s-disease tested 
at the stockyard or be in violation of the Packers and Stockyards Act, 
1921, we must conclude that the charge in the complaint on this score 
was not sustained in the proceeding. 
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FINDINGS OF FACT 


1. At all times pertinent herein, the Bourbon Stockyards, Louisville, 
Kentucky, was posted as subject to the provisions of the Packers and 
Stockyards Act, 1921. 

2. The respondents, W. K. Leonard, H. T. Williams and Richard 
J. Spalding, are partners, doing business as Leonard, Williams and 
Spalding, and are registered under the act as a market agency to buy 
and sell livestock on a commission basis, to render clearing services, 
and to operate as a dealer, all with respect to the Bourbon Stockyards. 

3. On March 10, 1947, at the Bourbon Stockyards, respondents 
weighed certain livestock to A. W. Wells, Bardstown, Kentucky, and 
billed him for 25 heifers, totalling 11,130 pounds, at $15.75 per hun- 
dredweight. The billing consisted in part of a copy of a scale ticket 
which indicated that the heifers had been purchased from “Lackie” 
for the account of “A. W. Wells”, whereas the heifers belonged to 
respondents. 


CONCLUSIONS 


We have concluded above, for the reasons there given, that the 
charges as to alteration of the scale ticket by respondents, the keeping 
of a copy of a false scale ticket, namely an altered scale ticket, in 
respondents’ records, and violation of the act through misrepresenta- 
tion as to the sex and purpose of the heifers thus evading inspection 
under State law, should be dismissed. There is left the charge of 
issuing a billing indicating a purchase from “Lackie” for the account 
of “A. W. Wells” when respondents owned the heifers and the charge 
that keeping a copy of this scale ticket in respondents’ records was 
not the keeping of records which fully and correctly disclosed all 
transactions involved in respondents’ business. 

On its face, the scale ticket does indicate that respondents purchased 
the livestock from “Lackie” for the account of A. W. Wells. Respond- 
ents are registered to operate both as a commission firm and a dealer. 
While there are some circumstances surrounding the transaction that 
are not at all clear, no commission charges for the transaction were 
made and it appears that the heifers were part of a purchase by 
respondents from the Cassidy Commission Company, Oklahoma City, 
Oklahoma. Where a firm engages in both commission and dealer: 
transactions, it is essential that the nature of the transaction be 
specifically shown. A billing or scale ticket carrying a name other 
than the selling dealer in a dealer transaction is confusing and mis- 
leading. If for his own purposes, a dealer wants to identify a par- 
ticular lot sold by its sources, he can do so on his own records rather 
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than on the billing sent to the purchaser, at least in the way it was 
done here indicating a seller to A. W. Wells other than the real seller, 
the respondents. We think sections 307 and 312 were violated and that 
respondents should be ordered to cease and desist from so billing 
purchasers in dealer transactions. On a somewhat technical basis, 
retention of the copy of the scale ticket in respondents’ records was 
also irregular, and respondents should be ordered, under section 401 
of the act, to keep such records as will fully and correctly reflect all 
transactions involved in their business. 


ORDER 


The respondents shall cease and desist from indicating on billings, 
or copies of scale tickets, in selling livestock as a dealer that any person 
other than themselves is the owner of the livestock sold. 

The respondents shall keep such records, accounts and memoranda 
as will fully and correctly disclose all transactions involved in their 
business. 





(No. 2415) 


Gerorce F. Josern v. L. D. Rospinson Co. PACA Doc. No. 5297. 
Decided April 3, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that he sold four truckloads of apples to respondent 
but that respondent failed to pay the full purchase price and where respond- 
ent failed to file an answer to the formal complaint, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and respondent’s failure to pay the 
full purchase price is in violation of section 2 of the act for which complainant 
is entitled to an award of reparation in the amount of the unpaid balance 
of the purchase price.* 


Mr. George F. Joseph, of Yakima, Washington, complainant pro se. Mr. BH. D. 
Mulville, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
Informal complaint was received December 16, 1949. A formal com- 
plaint was filed January 23, 1950, alleging that in November 1949 


*Reference to other points involved In this ease will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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complainant sold to respondent four truckloads of apples for $5,777.52 
but that respondent paid complainant only $3,407.46, leaving an un- 
paid balance of $2,370.06. Copies of the Fruit and Vegetable Branch’s 
report of investigation were served on the complainant February 20, 
1950, and on the respondent February 21, 1950. A copy of the formal 
complaint was also served on the respondent February 21, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint and a waiver of oral hearing. Respondent 
has failed to file an answer and this proceeding is disposed of on the 
basis of such default. 

FINDINGS OF FACT 


1. Complainant is an individual, George F. Joseph, whose address 
is Box 1584, Yakima, Washington. 

2. Respondent, L. D. Robinson Co., is a partnership composed of 
LeRoy D. Robinson and Joseph J. Crosetti, whose address is 510 Bat- 
tery Street, San Francisco 11, California. At the time of the trans- 
actions complained of herein, respondent was licensed under the act. 

3. On or about November 10, 11, 14 and 21, 1949, complainant sold 
to the respondent 4 truckloads of Combination Extra Fancy and Fancy 
Winesap Apples, each load consisting of 798 boxes, sizes 234’s and 
252’s, at an agreed price of $1.81 per box, f. o. b. shipping point, or a 
total sales price of $5,777.52. 

4. On or about November 19, 21 and December 7, 1949, complainant 
shipped by truck, in interstate commerce, from the State of Wash- 
ington to destinations specified by respondent in San Francisco, 
California, 3,192 boxes of apples which complied with the contracts. 

5. Upon arrival of the shipments at destination respondent accepted 
the apples as being in compliance with the contracts but has since paid 
complainant only $3,407.46, leaving a balance due of $2,370.06. 

6. Formal complaint was filed within 9 months after the causes of 
action accrued. 

CONCLUSIONS 


Failure of respondent to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, as 
provided in the rules of practice (7 CFR 47.8 (c)). The facts thus 
admitted are that the complainant sold 4 truckloads of apples to the 
respondent for a total sales price of $5,777.52; that apples meeting 
contract requirements were shipped in interstate commerce to desti- 
nations specified by respondent and acccepted by respondent ; and that 
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respondent paid complainant $3,407.46, leaving an unpaid balance of 
$2,370.06, no part of which has been paid. 

It appears from the record that the respondent does not question 
its obligation to complainant for the full amount claimed, and that 
failure to pay has been due to respondent’s financial difficulties. 

Respondent’s failure to pay the full agreed purchase price is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of the unpaid balance of $2,370.06, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,370.06, with interest thereon at the 
rate of 5 percent per annum from January 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2416) 
PACA Doc. No. 5191.* Decided April 3, 1950. 


Dismissal—Settlement Between Parties 


Where the Department was notified that the parties have reached an amicable 
settlement of the controversy, and dismissal of the proceeding was requested, 
the complaint is dismissed. 


Mr. R. W. Gudgeon and Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for com- 
plainant. Messrs. Golbus & Goldbus, of Chicago, Illinois, for respondent. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
A formal complaint was filed on August 2, 1949 for the recovery of 
$1,719.23, which is alleged to be the difference between the contract 
price of two carloads of lettuce sold and delivered to respondent by 
complainant, and the net proceeds remitted by respondent upon its 
resale of the shipments. Complainant requested an oral hearing. On 
October 17, 1949 respondent filed an answer to the complaint denying 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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liability. A supplemental report of investigation was prepared by 
the Regulatory Division and served by registered mail upon the parties 
on January 11, 1950. 

By letter dated March 17, 1950, complainant’s representative advised 
the Department that the parties had arrived at an amicable settlement 
of the controversy, and that complainant had received payment from 
respondent of the amount agreed upon. Dismissal of the proceeding 
was requested. Accordingly, the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2417) 


N. R. Peer & Son, Inc. v. Rockitanp County Fruir Farms, Ineo. 
PACA Doc. No. 5106. Decided April 4, 1950. 


Failure to Pay Purchase Price—Rejection Without Reasonable Cause—Effect of 
Failure of Respondent to Take Delivery at Agreed Time—Breach of Contract 


Where complainant contracted to sell to respondent 6,000 bushels of apples to 
be taken out of storage by respondent at the rate of 1,200 bushels a week, 
and respondent failed to pay for two truckloads received and rejected other 
shipments, claiming that they were not in suitable shipping condition, held, 
that respondent breached the contract by failing to order the apples out of 
storage at the time agreed upon and that complainant had packed and on 
hand in storage more apples of the grade specified than respondent would 
take, and, therefore, complainant should be awarded reparation for the 
purchase price of the two truckloads and the difference between the contract 
price of the truckloads rejected and the amount received on resale.* 


Principal and Agent—Accord and Satisfaction—Ratification 


In a contract of sale, where the broker without the seller’s authority agrees to 
give the buyer an allowance for claims against the seller and accepts the 
buyer’s check for less than the purchase price in full settlement, and the 
seller receives and retains the check with full knowledge of the facts, held, 
that the accord and satisfaction, though unauthorized, was ratified by the 
seller.* 


Authority of Agent—Failure to Show Accord and Satisfaction 


In a contract of sale, where the broker without the seller’s authority agrees to 
grant the buyer an allowance for claims against the seller, but the buyer 
does not pay the reduced price and the seller repudiates the allowance agree- 
ment when informed thereof, held, that there was no accord and satisfaction 
and the allowance is not binding upon the seller.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agricultural Decisions.-—Ed. 
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Mr. Gerald Barrett, of Webster, New York, for complainant. Mr. Milton S. Du- 
Broff, of DuBroff & DuBroff, of New York, New York, for respondent. Mr, 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed on September 20, 1948, alleging that 
respondent contracted to purchase 6,000 bushels of apples from com- 
plainant; that respondent failed to pay in full for 5 truckloads of 
apples shipped to respondent by complainant; and that respondent 
failed to accept and pay for a part of the apples. Complainant alleges 

_ that it sustained damages in the amount of $3,095.07. 

The Fruit and Vegetable Branch made an investigation of the com- 
plaint and a copy of its report of investigation was served upon com- 
plainant on February 2, 1949. On February 3, 1949, a copy of the 
report of investigation and a copy of the formal complaint were served 
upon respondent. Respondent filed an answer and a counterclaim for 
$54.71 on March 15, 1949. Complainant’s reply to the counterclaim 
was received April 12, 1949. 

A hearing was held at New York City on September 9 and 10, 1949, 
at which both parties were represented by counsel. The record consists 
of the oral testimony of six witnesses, certain exhibits received in evi- 
dence, and the Department’s report of investigation. At the hearing 
respondent withdrew its counterclaim and conceded liability on the 
part of respondent for $750.25. Complainant reduced its claim to 
$2,871.77. 

FINDINGS OF FACT 


1. Complainant, N. R. Peet & Son, Inc., is a corporation whose ad- 
dress is Webster, New York. 

2. Respondent, Rockland County Fruit Farms, Inc., is a corpora- 
tion whose address is Spring Valley, New York. At the time of the 
transaction involved in this proceeding, respondent was licensed under 
the act. 

3. On or about October 14, 1947, a contract of sale was negotiated 
between the parties by Herschel Jones Marketing Services, Inc., a 
brokerage concern located at New York, New York. Complainant 
contracted to sell to respondent 5,000 bushels of Baldwin apples, U. S. 
No. 1 cannery grade, at $1.55 per bushel for size 214 inches and up, 
and $1.30 per bushel for size 214 to 21% inches, not more than 20 percent 
of the apples to be of the smaller size. The sale was made “F. O. B. 
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Cold Storage at Webster & Ontario, New York,” and provided for ship- 
ment as available between January 1 and April 1, 1948. The parties 
agreed that the apples were to be sorted by complainant out of tree- 
run stock then in storage; that the apples were to be held in storage, 
in storage boxes on which rental was to be paid by complainant; that 
respondent was to provide boxes for shipment of the fruit and com- 
plainant was to transfer the apples to respondent’s boxes at the time 
of shipment; and that complainant would segregate apples of 214 to 
21% inches in size from those size 214 inches and up. The parties also 
agreed that complainant would assume responsibility for shrinkage 
up to April 1, 1948, at which time all apples left in storage were to be 
accepted and paid for in full by respondent ; that in the event any stor- 
age boxes were used in moving apples from storage, respondent was to 
pay complainant a deposit of 50 cents per box, to be redeemed upon the 
return of said boxes; that respondent was to pay complainant an ad- 
vance of 25 cents per bushel immediately upon receipt of memorandum 
of sale, and an additional 25 cents per bushel on January 1, 1948, with 
the balance being paid as apples were withdrawn from storage; and 
that advance payments were to be applied on each lot as invoiced by 
complainant. 

4. Respondent made two advances to complainant, one on October 
31, 1947, for $1,250, the other on January 14, 1948, also for $1,250, or a 
total advance of $2,500. 

5. Respondent did not order shipment of any apples during January, 
February, or March, 1948, and did not send any boxes in which to pack 
the apples. 

6. On or about April 1, 1948, the contract between the parties 
was amended so as to provide (a) for an increase in the quantity of 
apples to 6,000 bushels, consisting of 5,000 bushels of 214 inches and up 
in size, and 1,000 bushels of 214 to 21% inches in size; (b) that sizes 
would be separated as follows : 214 to 214 inches, 214 to 314 inches, and 
514 inches and up; (c) that respondent would pay to complainant im- 
mediately a deposit of 50 cents per bushel on the additional quantity 
of apples so that all invoices on deliveries would show a uniform credit 
of 50 cents per bushel; (d) that respondent would order out approxi- 
mately 1,200 bushels per week, starting April 5, 1948; and (e) that 
the price and all other specifications of the original contract would 
apply to the additional quantity of apples. 

7. Respondent did not pay complainant the deposit of 50 cents per 
bushel on the additional 1,000 bushels contracted for under the amend- 
ment. 

8. On or about April 6, 1948, respondent asked complainant, through 
the broker, if trucking service could be obtained at shipping points in 
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Western New York to haul the apples to destinations at Newark, New 
Jersey, and Brooklyn, New York, and return empty packages, for less 
than 33 centseach. As an accommodation to respondent, complainant 
secured truckmen to do the hauling at a price of 27 cents per package, 
the parties agreeing that respondent would reimburse complainant 
for all trucking charges paid, and that such action would not change 
the contract from an f. o. b. sale to a delivered sale. 

9. On or about April 8, 1948, and at respondent’s request, complain- 
ant shipped by truck, in used eastern boxes, Lot 201, consisting of 
120 bushels of 214 to 214-inch apples and 243 bushels of 214-inch and 
up apples, from Webster Cold Storage, and 294 bushels of 214-inch and 
up apples, from Fairport Cold Storage, or a total of 657 bushels. This 
lot was delivered to respondent’s buyer at Newark, New Jersey. In 
remitting payment to the broker on April 14, 1948, respondent deducted 
$97.14, representing an allowance made by the broker for claimed short 
weight, overtime unloading and additional storage. Complainant 
protested these deductions to the broker, but received and accepted 
the reduced amount from the broker as payment in full. 

10. On or about April 12, 1948, and at respondent’s request, com- 
plainant shipped by truck, in baskets and in used eastern boxes, Lot 
202, consisting of 276 bushels of 214-inch and up apples from Webster 
Cold Storage and 322 bushels of 214-inch and up apples from Fairport 
Cold Storage, or a total of 598 bushels. This lot was delivered to re- 
spondent’s buyer at Brooklyn, New York. In remitting payment to 
the broker on April 27, 1948, respondent deducted $104, representing 
an allowance made by the broker for claimed short weight and addi- 
tional storage. Complainant protested these deductions to the broker, 
but received and accepted the reduced amount from the broker as 
payment in full. 

11. On or about April 15, 1948, and at respondent’s request, com- 
plainant shipped by truck, in used eastern boxes, Lot 203, consisting 
of 650 bushels of 214-inch and up apples from Fairport Cold Storage. 
This lot was delivered to respondent at New York, New York. In re- 
mitting payment to the broker on May 11, 1948, respondent deducted 
$79.38, representing an allowance made by the broker for claimed short 
weight, bad condition of the apples, and storage. Complainant pro- 
tested these deductions to the broker, but received and accepted the 
reduced amount from the broker as payment in full. 

12. Lots 204 and 205 were shipped by complainant to the respondent 
on April 24 and May 1, 1948, respectively, and consisted of a total of 
1,277 bushels of apples from Ontario Cold Storage, contained in used 
eastern boxes and in storage crates. These lots were officially inspected 
at shipping point on April 21 and April 26, 1948, and were certified as 
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U. S. No. 1 Processing grade, 214-inch minimum. Respondent paid 
complainant the full purchase price, including storage charges from 
April 1, 1948, on these two lots. 

13. On or about April 28, 1948, complainant notified respondent 
through the broker that delivery was being tendered of the remainder 
of the apples under contract, all of which had been packed and in- 
spected, except for a small lot at the Clyde storage, sorting of which 
would be delayed about two weeks. On or about April 30, 1948, the 
broker notified complainant that respondent refused to accept delivery, 
as tendered, 

14. On or about May 8, 1948, and at respondent’s request, complain- 
ant shipped by truck, in used eastern boxes, Lot 206, consisting of 200 
bushels of 3-inch and up apples from Fairport Cold Storage and 450 
bushels of 214-inch and up apples from Ontario Cold Storage, or a 
total of 650 bushels. The apples were certified at the shipping points 
on April 28 and April 30, respectively, as U. S. No. 1 Processing grade. 
This lot was delivered to respondent’s buyer at Newark, New Jersey. 
The truck broke down en route and the apples were not delivered at 
destination until May 13, 1948. Respondent accepted and resold the 
apples in Lot 206 after the broker agreed to make an allowance of $182 
due to the then condition of the fruit. No part of the purchase price for 
the apples contained in Lot 206 has been paid by respondent to the 
broker or complainant. 

15. On or about May 15, 1948, and at respondent’s request, com- 
plainant shipped by truck, in used eastern boxes and storage crates, 
Lot 207, consisting of 600 bushels of 214-inch and up apples from 
Ontario Cold Storage. This lot was delivered to respondent’s buyer 
at Newark, New Jersey. Federal inspection of Lot 207 at shipping 
point on April 28, 1948, certified the apples to be U. S. No. 1 Processing 
grade. Respondent accepted Lot 207 after the broker agreed to make 
an allowance of $273 due to the then condition of the fruit. Complain- 
ant was not consulted with respect to this allowance. Complainant 
has received no part of the purchase price from respondent for the 
apples contained in Lot 207. 

16. On May 21, 1948, at a conference held in New York City, com- 
plainant’s N. R. Peet tendered to respondent’s Frank Dallacasa ware- 
house receipts and official inspection certificates on the balance of the 
apples in storage, and demanded payment in accordance with the con- 
tract between the parties. Dallacasa refused to accept these documents 
and refused to make payment. Dallacasa offered to pay for Lots 206 
and 207 if the allowances of $182 and $273 were granted, but Peet 
refused to grant any allowance. 
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17. On or about May 26, 1948, complainant shipped by truck to re- 
spondent, in used eastern boxes and storage crates, Lot 208, consisting 
of 165 bushels of 21/,- to 214-inch apples from Ontario Cold Storage; 
76 bushels of 214- to 214-inch apples from Clyde Cold Storage; and 
879 bushels of 214-inch and up apples from Clyde Cold Storage. 
These apples were inspected at the shipping points on April 28 and 
May 20, 1948, respectively, and were certified as U. S. No. 1 Processing 
grade. Upon arrival at Brooklyn, New York, and after personal 
inspection by respondent’s representative, Mr. Dallacasa, the shipment 
was rejected by respondent. Thereafter, the apples in Lot 208 were 
resold by complainant for net proceeds of $525.35. 

18. On June 2, 1948, complainant sent a registered letter which 
was received by respondent on June 4, 1948, enclosing an invoice for 
all apples remaining in storage, as well as warehouse receipts and 
official inspection certificates thereon. Complainant advised respond- 
ent that the balance of the apples would be resold for respondent’s 
account unless payment therefor was received by June 7, 1948. On 
June 5, 1948, respondent replied by wire and informed complainant 
of respondent’s willingness to accept the balance of the apples pro- 
vided inspection at New York City showed the fruit to be of U. S. 
No. 1 Cannery grade. 

19. Lot 209, containing 1,238 bushels, represented the balance of 
the apples remaining in storage at the Webster, Fairport, Ontario 
and Clyde Cold Storages on June 5, 1948. During the period begin- 
ning on or about June 29, 1948, and ending on or about August 5, 
1948, complainant resold these apples for net proceeds totaling 
$1,131.01, or a loss of $950.25. Complainant conceded that its account- 
ing covered 6,290 bushels rather than 6,000 bushels of apples, or 290 
bushels in excess of what was provided for in the contract, and agreed 
to reduce its claim on Lot 209 to $726.95. 

20. Throughout the transaction, complainant requested respondent, 
through the broker, to maintain the schedule of 1,200 bushels a week. 

21. The contract between the parties, as amended on April 3, 1948, 
was not modified so as to eliminate respondent’s responsibility for 
storage charges accruing after April 1, 1948. 

22. In making the contract, shipment in interstate commerce was 
contemplated by the parties. All apples actually shipped under the 
contract moved in interstate commerce. 

23. There is due and owing to complainant by respondent the sum 
of $2,591.25, computed as follows: 
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Lot 206: 
450 bu. 214” up at $1.55 per bu . 50 
200 bu. 3’’ at $1.55 per bu . OO 
650 bu. trucking at 27¢ per bu . 0 
650 bu. additional storage at 5¢ per bu 


Due complainant $1, 215. 50 
Lot 207: 
600 bu. 214"’ up at $1.55 per bu 
600 bu. trucking at 27¢ per bu 
600 additional storage at 5¢ per bu 


Due complainant 
208 : 
379 bu. 24%4"’ up at $1.55 per bu 
241 bu. 21%4"’ at $1.30 per bu 
620 bu. trucking at 27¢ per bu 
455 bu. additional storage at 10¢ per bu 
165 bu. additional storage at 5¢ per bu 


Less net proceeds on resale 


Due complainant 
209 : 
602 bu. 214’’ up at $1.55 per bu 
505 bu. 2%4’’ at $1.30 per bu 656. 
131 bu. 3’’ at $1.55 per bu 203. 
565 bu. trucking 167. 
968 bu. additional storage 120. 


2, 081. 
Less net proceeds on resale 
Less loss sustained on apples in excess of 6,000 
bushels 


Due complainant 726. 95 


Total amount due complainant $3, 661. 00 
Less respondent’s advance being held by complainant 1, 069. 75 


Net amount due complainant $2, 591. 25 


4. Formal complaint was filed on September 20, 1948, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The original contract of October 14, 1947, was entered into by Nelson 
R. Peet, an officer of complainant corporation, and Frank Dallacasa, 
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an officer of respondent corporation. The negotiations were handled 
through Herschel Jones of the Herschel Jones Marketing Service, Inc. 
The contract is evidenced by a memorandum of sale issued by the 
broker, copies of which were sent to both parties. The parties appear 
to be in agreement that the terms contained therein were those agreed 
upon. While the contract specified “U. S. No. 1 Cannery Grade” the 
U. S. Standards for Cannery Apples, effective July 23, 1930, were 
superseded by the U. S. Standards for Apples for Processing, which 
became effective September 2, 1946. The parties evidently intended 
to contract on the basis of the standards then in effect. ‘The memo- 
randum states “Sale made—FOB Cold Storage at Webster & Ontario, 
New York” and “Time of Shipment—as available between Jan. 1st & 
April 1st, 1948.” Although not expressed in the memorandum, the 
‘arrangement was that respondent would inform complainant of the 
number of bushels of apples to be packed and respondent would then 
send trucks to pick them up. Respondent failed completely to per- 
form under the contract. On or about April 1, 1948, the contract 
was amended by the parties to increase the quantity from 5,000 bushels 
to 6,000 bushels. The amendment is evidenced by the broker’s memo- 
randum dated April 3, 1948. It contains no change as to the basis 
of sale or the time of shipment which were previously quoted. How- 
ever, the broker sent a telegram to complainant dated April 2, 1948, 
stating respondent would take 1,200 bushels per week beginning April 
5, 1948. Whether complainant answered this telegram is not shown. 

At the oral hearing Herschel Jones testified that Dallacasa agreed 
to take two truckloads of apples, or approximately 1,200 bushels per 
week and that Peet agreed to this. While Peet denied at the hearing 
the making of such agreement, complainant adopts Jones’ testimony 
in its brief as correct. We conclude that the parties understood and 
agreed at the time of the amendment that respondent would send 
trucks and take apples at the rate of approximately two truckloads 
a week, thus completing the contract by the end of the first week in 
May. 

The crux of complainant’s claims seems to be that respondent did 
not order the apples out of storage in accordance with their contract. 
On April 1, 1948, complainant had in storage approximately 8,000 
bushels of tree-run apples. Peet testified that he started grading and 
packing the apples on April 3 and urged respondent, through the 
broker, twice a week thereafter, to take the apples. Jones testified 
that he called Dallacasa each week, asking him to take apples so as to 
maintain the schedule of 1,200 bushels a week. This witness testified 
that several times Dallacasa said he could not take more than one 
load a week because he had to fit deliveries from complainant in with 
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others for the same customer. However, the witness did state that 
on one or two occasions Dallacasa requested two loads a week, but 
complainant was unable to ship more than one because additional 
transportation was not available. It should be noted that, despite 
the accommodation service rendered by complainant in arranging for 
trucks, the responsibility for obtaining transportation for the apples 
was respondent’s. 

The evidence shows that no apples were shipped on April 5 because 
respondent was unable to arrange for trucking services. The first 
three lots were shipped on April 8, April 12 and April 15 at re- 
spondent’s request and in trucks engaged by complainant. Appar- 
ently, request was made for shipment of a lot on the following Monday, 
April 18, but for some reason not explained in the record this lot 
was not shipped. It would seem from the letter dated April 17, 1948, 
sent by Jones to respondent, that respondent had requested Jones not 
to ship that load. Perhaps, some friction had developed between the 
parties as a result of the objections made by respondent to Jones 
with respect to the three lots shipped. Through May 8, 1948, six 
lots of apples, consisting of 3,832 bushels, were shipped to respondent. 
At all times during the transaction, complainant had packed and on 
hand more apples of the grade specified than respondent would take. 
The evidence establishes that complainant was acting in a spirit of 
cooperation throughout the transaction in order to obtain complete 
‘performance on respondent’s part. Complainant extended credit 
where none was called for by the contract, acquiesced in certain 
allowances, and also arranged for transportation at a rate less than 
that obtainable by respondent. Throughout, complainant was insist- 
ing on compliance with the contract. It is concluded that respondent 
breached the contract by failing to order all of the apples out of 
storage at the rate agreed upon. 

Respondent contends that complainant failed to prove that any 
of the lots delivered to the carrier by complainant were in suitable 
shipping condition. However, the real question is whether the apples 
were of the grade specified and in suitable shipping condition at the 
time they should have been ordered out of storage by respondent. Re- 
spondent could not extend the time when the apples were to be ordered 
out of storage merely by refusing to so order them, or thereby shift 
liability for deterioration to complainant. Official inspections were 
made of lots 204 to 209 in storage on April 21, 26, 28 and 380, and 
May 12 and 20, 1948, and the fruit was certified as meeting the grade 
and size requirements of the contract, except for 478 bushels inspected 
at Fairport, New York, storage on April 21, 1948. These apples were 
part of Lot 209. The 478 bushels were certified as “Fails to grade 
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U. S. No. 1 Processing Grade 214 to 21% In. Min. only account 
varietal mixture.” The apples in this lot other than Baldwin were 
certified to be characteristic of Starks with “many samples 5 to 15%, 
most samples no varietal mixture.” The Standards permit a total 
tolerance of 10 percent for defects, including varietal mixture. A 
notation on the worksheet of the inspector reads “Average approxi- 
mately 10 percent Stark mixed in.” The certificate issued upon re- 
inspection on June 11, 1948, makes no reference whatever to any 
varietal mixture. Peet testified that the inclusion of Starks was im- 
material because this variety has never been considered inferior to 
Baldwins and that it would take an expert to distinguish the two 
varieties. The evidence fails to establish that these apples failed 
to meet the grade requirements of the contract. 

Respondent contends that Lot 207 was not in suitable shipping con- 
‘dition because Federal inspection at New York City on May 17, 1948, 
disclosed 40 percent of the apples to be below U. S. No. 1 Processing 
grade. This lot was inspected at Ontario, New York, on April 28, 
1948, and the apples were certified to be U. S. No. 1 Processing grade. 
Due to respondent’s failure to take the apples according to schedule, 
this lot was not shipped until May 15, 1948. Furthermore, the inspec- 
tion at New York was restricted to the two stacks at the end of the 
truck and the three stacks at the side door. The evidence is insufli- 
cient to show that the apples in Lot 207 were not in suitable shipping 
condition at the time respondent should have ordered shipment. 

There is no merit to respondent’s contention that apples shipped 
from storages other than Webster and Ontario, New York, constituted 
a breach of the contract. Complainant’s testimony is uncontradicted 
that in March 1948, respondent’s representative, Larry Stockman, 
was shown the lots in storage at Fairport and Clyde as well as Web- 
ster and Ontario, New York. In addition, Lots 201, 202, and 203, 
which were accepted by respondent, each contained apples from the 
Fairport storage. Throughout the entire transaction, respondent 
never objected to receiving apples from storages other than Webster 
and Ontario. The first complaint with respect thereto was contained 
in respondent’s answer, which was filed on March 15, 1949, more than 
9 months after respondent had received warehouse receipts and in- 
spection certificates on the balance of the apples, some of which were 
stored in Fairport and Clyde. 

In its brief, respondent contends that the allowances agreed upon 
by Jones on Lots 201, 202, 203, 206, and 207 are binding upon com- 
plainant. The argument is that Jones had apparent authority to grant 
the allowances because he handled the entire transaction for com- 
plainant, received the payments from respondent, and none of the 
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allowance agreements when brought to complainant’s attention were 
renounced by complainant directly to respondent. Respondent also 
argues that the facts with respect to Lots 201, 202, and 203 constituted 
an accord and satisfaction. 

First, we will discuss Lots 201, 202, and 203. At the oral hearing, 
Jones testified that Peet instructed him to make the best possible set- 
tlements. Peet denied giving such instruction. However, there is no 
dispute that in each instance Jones granted an allowance to respondent 
and received a check for the reduced price. Jones informed complain- 
ant of the allowances when granted and also forwarded to complain- 
ant copies of the invoices in the reduced amounts which were sent to 
respondent. He sent complainant account sales or vouchers showing 
the deductions made on each lot and checks for the purchase prices less 
the deductions. Complainant questioned the validity of respondent’s 
claims to Jones, but cashed the checks and did not repudiate the allow- 
ance agreements directly to respondent. The mere fact that Jones had 
authority to negotiate the contract and collect the purchase prices did 
not clothe him with apparent authority to enter into an accord and 
satisfaction with respondent. Such authority to act must be actually 
conferred by the principal or, if not authorized, the act may be ratified. 
There is no question that the checks payable to the broker were tend- 
ered by respondent in full satisfaction of its demands and Jones 
received the checks in that tenor. If an agent without authority to 
grant allowances for his principal does exercise such authority and 
receives the lesser amount, and the princip:! appropriates the money 
so paid, with full knowledge of the facts, he, of course, ratifies the act 
of the agent. Gotham Nat. Bank v. Sharood, 23 F. 2d 567 (C. C. A. 
2d, 1928) ; Pekin Cooperage Co. v. Gibbs, 170 SW 574 (Ark. 1914) ; 
Elmer G. Porter v. Hashinsky, Breslow, Richer & Co., PACA Docket 
No. 23, S. 7. The statements contained in Cashmar-King Supply 
Co. v. Dowd, 146 N. C. 191, 59 S. E. 685, are pertinent here. The court 
said: 


“It is not within the power of the plaintiff to repudiate his [the agent’s] act as 
being one not authorized, and apply the money as a payment on the debt. The 
money must be accepted according to the intention of the parties to the trans- 
action and applied accordingly ; that is to the full discharge of * * * liability, 
or rejected for the want of authority, in which case the parties would be restored 
to their original rights.” 

It is concluded that complainant ratified the accord and satisfaction 
on Lots 201, 202, and 203. 

Allowances totaling $455 on Lots 206 and 207 were granted to re- 
spondent by Jones. At one point in the testimony, Jones stated that 
Peet was not consulted as to the allowance on Lot 206 but subsequently 
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Jones testified that Peet was consulted. Admittedly, Peet was not 
consulted with respect to the allowance on Lot 207. There is no show- 
ing that Jones was authorized to make the allowances. Peet testified 
that at the meeting with Dallacasa and his attorney on May 21, 1948, 
respondent refused to pay for Lots 206 and 207 unless the allowances 
were granted and he (Peet) told them that no allowance would be 
made. There was no payment and acceptance and therefore no accord 
and satisfaction and ratification thereof, as to Lots 206 and 207. It is 
concluded that complainant is not bound by the broker’s offer of allow- 
ances on these two lots. 

There remains the question of respondent’s liability for additional 
storage which accrued beginning April 1, 1948. The original contract 
provided that all apples left in storage as of April 1, 1948, were to be 
accepted and paid for in full by the respondent. In other words, 
complainant was to pay the storage up to April 1 and respondent was 
to assume all subsequent storage charges. The amendment to the con- 
tract did not specify any change with respect to liability for storage. 
It follows that respondent is liable for the storage charges in question. 

Respondent’s failure to make full payment for Lots 206 and 207 
was in violation of section 2 of the act. Respondent’s rejection of 
Lots 208 and 209 was without reasonable cause and in violation of 
section 2 of the act. 

Complainant resold the rejected apples and there is no suggestion 
of irregularity in connection therewith. Respondent’s counsel con- 
ceded that the price of apples of the grade involved had dropped 
below the contract price by the time of resale. We consider the resales 
properly made and for tlic best prices obtainable. 

Complainant’s damages resulting from respondent’s failures to com- 
ply with the terms of the contract and violations of the act are as 
stated in Finding of Fact No. 23. Reparation should be awarded to 
complainant and against respondent in the amount of $2,591.25, with 
interest. Respondent’s counterclaim has been withdrawn and should 
be dismissed. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,591.25, with interest thereon at 5 
percent per annum from June 1, 1948, until paid. 

The respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Western VecetTasle Distrisutors, Inc. v. SHowKer Broruers, Ino. 
PACA Doce. No. 5301. Decided April 4, 1950. 


Failare to Pay Purchase Price—Default 


Respondent’s failure to pay the purchase price for a carload of mixed vegetables 
delivered to and accepted by respondent, and his failure to file an answer, 
constituting an admission of the facts alleged in the complaint and a waiver 
of oral hearing, entitles complainant to an award of reparation in the amount 
of the purchase price, with interest.* 


Messrs. Ireland & Ireland, of Denver, Colorado, for complainant. Mr. H. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was received by wire December 2, 1949. Formal 
complaint was filed February 3, 1950, alleging that complainant sold 
to respondent a carload of mixed vegetables for $1,067.50, f. o. b. 
Denver, Colorado, and that respondent failed to pay the purchase 
price. A copy of the report of investigation made by the Fruit and 
Vegetable Branch was served on complainant’s attorneys February 
23, 1950. Copies of the report of investigation and the formal com- 
plaint was served on the respondent corporation March 1, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute an admission of the facts alleged 
in the complaint and a waiver of oral hearing. Respondent has 
failed to file an answer and this proceeding is disposed of on the basis 
of such default. 


FINDINGS OF FACT 


1. Complainant, Western Vegetable Distributors, Inc., is a corpo- 
ration whose address is 67 Wazee Market, Denver 4, Colorado. 

2. Respondent, Showker Brothers, Inc., is a corporation whose ad- 
dress is 31 Grey Street, Harrisonburg, Virginia. At the time of the 
transaction complained of herein, respondent was licensed under the 
act. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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8. On or about September 14, 1949, complainant sold to respondent 
the following fresh vegetables: 


40 crates Lettuce 

30 crates Cauliflower 

20 crates Carrots 

10 crates Endive 

20 crates Spinach 

DER RMR Soi is ar Se en emaaes 
5 crates Parsley 

10 crates Radishes 

87 crates Cantaloupes 


125 sacks Dry Onions 
151 sacks Cabbage 


for a total contract price, including $70 top ice, of $1,067.50. 

4. On or about September 14, 1949, commodities of the kind, quality, 
grade and size called for in the contract of sale were shipped by 
complainant in car PFE 45631 from Colorado to respondent at Har- 
risonburg, Virginia. 

5. Upon arrival of the shipment respondent accepted the commodi- 
ties but has failed to pay complainant the contract price of $1,067.50, 
or any part thereof. 

6. Formal complaint was filed February 3, 1950, which is within 
9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, as provided in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that on or about September 14, 1949, 
complainant sold to respondent a carload of mixed vegetables for a 
total price of $1,067.50; that the vegetables were shipped in interstate 
commerce and accepted by respondent; and that respondent has not 
paid the purchase price or any part thereof. 

It appears from the record that the respondent acknowledged the 
debt and promised to make payment in January 1950, but failed tg 
do so. 

Respondent’s failure to pay the agreed purchase price is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,067.50, with interest, and the facts should be 
published. 
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ORDER 









Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,067.50, with interest thereon at the 
rate of 5 percent per annum from October 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2419) 
PACA Doe. No. 5055.* Decided April 11, 1950. 
Dismissal—Failure to Fulfill Condition Precedent 


Where complainant alleged that he purchased five carloads of onions from 
respondent, who failed to deliver the onions in accordance with the con- 
tract, but respondent contended that the sale was conditional upon re- 
spondent’s ability to procure the onions from the Colorado owner, and 
that respondent was unsuccessful in its efforts to obtain the onions, it 
is held, in a suit by complainant for damages resulting from respondent’s 
alleged breach of contract, that the facts and circumstances and the 
logical conclusions to be drawn therefrom, support a finding that the 
contract of purchase and sale of the onions was conditional upon respond- 


ent’s ability to procure the onions, and the complaint should be dis- 
missed.** 





















Evidence—Disputed Date of Transaction 


In a conditional sale of certain onions, where the date of the transaction is 
disputed by the parties, the purchaser claiming that it took place on 
November 6, 1947, while the seller states that it was October 6, it is 
held, that since the agreed terms and the price of the onions are con- 
sistent only with the October 6 market quotations, the contract between 


the parties was entered into on October 6, 1947, as contended by 
respondent.** 







. David Siskind, of New York, New York, and Mr. Harold Koven, of Chicago, 
Illinois, for complainant. Mr. R. W. Gudgeon and Mr. LeRoy W. Gudgeon, of 
Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 













PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed on August 19, 1948, in which it is 
alleged that respondent sold to complainant five carloads of onions 
and accepted complainant’s check in the amount of $5,000 as a 






*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 


**Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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deposit on the purchase price; that respondent failed and refused 

to deliver the onions called for in the contract; and that as the result 
of respondent’s breach of contract, complainant was compelled to 
replace the onions from other sources at higher prices and thereby 
sustained damages in the amount of $3,648. 

A copy of the formal complaint was served upon respondent by 
registered mail on October 16, 1948, together with a copy of the re- 
port of investigation prepared by the Regulatory Division of the 
Fruit and Vegetable Branch of the Department. A copy of the report 
of investigation was served upon complainant by registered mail on 
October 14, 1948. Respondent filed an answer to the complaint on 
November 18, 1948, denying all material allegations of the complaint. 
By way of defense, respondent contends that no enforceable contract 

. existed between the parties for the reason that the agreement to sell 
the onions was contingent upon respondent’s ability to procure the 
five carloads from the owner in Colorado. Respondent states that 
when it found it could not obtain the onions, it notified complainant 
of that fact and in complainant’s presence, destroyed the check given 
as a deposit. As a further defense, respondent pleaded the Statute 
of Frauds. An oral hearing was requested. 

The oral hearing was held at Chicago, Illinois, on June 2, 1949. 
Both parties were represented by counsel. Complainant appeared 
and testified in his own behalf and * * * testified on behalf 
of respondent. Both parties submitted briefs. 



































FINDINGS OF FACT 


1. Complainant, * * *, is an individual whose address is 
+ * 

2. Respondent, * * *, is a partnership composed of * * *, 
whose addressis * * *, Atthe time of the transaction involved in 
this proceeding, respondent was licensed under the act. 

3. On or about October 6, 1947, in the course of interstate commerce, 
respondent contracted to sell to complainant five carloads of yellow 
Danver onions, grade U.S. No. 1, at $2.25 per 50-pound sack, provided 
the onions could be procured from the owner in Colorado. 

4, At respondent’s request, complainant delivered his blank check 
to respondent, which respondent completed in complainant’s presence. 
The check was dated October 6, 1947, made payable to the order of 
respondent, in the amount of $5,000. Respondent wrote the following 
notation on the back of the check: “Deposit on 5 cars yellow Danver 
onions approximately 75%-2’’ USONE at 2.25 fob shipment prompt 
car daily weather permitting.” Complainant signed the check as 
drawer and left it in respondent’s possession. Respondent agreed 
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to mail a written confirmation of the sale to complainant’s office in 
New York, if the onions could be obtained. 

5. On or about October 9, 1947, respondent advised complainant that 
the Colorado owner did not wish to sell the onions, and, therefore, the 
agreement could not be consummated. Respondent destroyed com- 
plainant’s check in complainant’s presence. 

6. On November 10, 1947, complainant sent respondent the follow- 
ing telegram: “DEMAND SHIPMENT FIVE CARS COLORADO 
USONE YELLOW DANVERS 75% TWO INCH LARGER NOT 
ACCEPTING CANCELLATION OF CONTRACT.” 

7. Respondent did not deliver any onions in connection with the 
transaction between the parties. 

8. An informal complaint was filed on January 8, 1948, which was 
within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant contends that the contract in this case was entered into 
on November 6, 1947, rather than October 6, and that the date written 
on the check was in error. Complainant also contends that an uncon- 
ditional contract of purchase and sale was consummated between the 
parties, as evidenced by the notation written on the back of the check, 
Respondent, on the other hand, contends that the transaction actually 


took place on October 6, 1947, and that the sale was contingent upon 
its ability to procure the onions from the owner in Colorado, who had 
offered them for sale a few days previously. 

As to the date of the transaction, the evidence appears to favor 
respondent’s position. In filling out the blank check tendered by com- 
plainant, * * * wrote the date as October 6, 1947. After the 
check was filled in, it was handed to complainant who found it ac- 
ceptable and signed it as drawer. Complainant testified that he did 
not look at the date. However, it seems unlikely that both persons 
would have failed to notice a mistake as to the month. Moreover, the 
price which complainant agreed to pay for the onions, $2.25 per sack 
f. o. b. shipping point, indicates that the contract was entered into 
cn October 6 rather than November 6, 1947. Official notice is taken 
of the Federal market news reports issued at Chicago, Illinois, for 
October 6 and November 6, 1947. Shipping point quotations for 
Colorado onions on these days were confined to Sweet Spanish onions, 
grade U.S. No. 1, from the Arkansas Valley. For October 6, 1947, it 
was stated “134’’ min. 2.00-2.20, mostly 2.10-2.15” and for November 
6 “2-3’" & 3’” & Igr. very few sales, 2.40.” There is some indication 
in the record that Danver onions demand a slightly higher price than 


887358—50——_5 
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Sweet Spanish onions. Assuming the existence of such a price differ- 
ential, the agreed terms and price are consistent only with the October 
6 quotations. It is concluded that the contract between the parties 
was entered into on October 6, 1947. 

The principal issue for determination is whether the contract of 
sale was subject to a condition precedent, that is, respondent’s ability 
to procure the quantity of onions from sources in Colorado. Re- 
spondent’s witness, * * *, testified that he met * * * at 
the produce terminal tracks in Chicago, Illinois, early in the morning 
on October 6, 1947; that * * * asked * * * whether he had 
onions for sale; and that he advised * * * that a Colorado ship- 
per had offered for sale a block of 5 to 8 carloads of onions several 
days previously, which * * * did not purchase because he had 
sufficient onions on hand, but that * * * had offered to under- 

- take to sell the onions for the shipper. * * * testifiedthat * * * 
indicated he was interested in buying the onions. According to 
* * *, it was necessary forhimtocontact * * * at * * *, 
to determine whether the onions were still available, and, if so, to 
confirm the sale. * * * further testified that, later in the morn- 
ing, * * * came to * * * office and, while he was there, 
* * * attempted to contact * * * by long distance telephone, 
but was unable to do so; that * * * advised * * * that if 
he were able to obtain the onions for him, it would be necessary to 


wire the shipper a substantial deposit at once; and that, accordingly, 
he requested * * * to place a $5,000 deposit on the order. 
* * * tendered * * * a blank check which * * * dated 
October 6, 1947, and filled in for $5,000, payable to respondent. 
* * * states he wrote on the back of the check what the contract 


terms would be if he were successful in obtaining the onions. * * * 


then signed the check as drawer and left it with * * *. Accord- 
ingto * * *, * * * said that if the onions could be obtained, 
a written confirmation of the purchase should be sent to complainant’s 
New York office. The witness testified further that * * * left 
his office on other business before he was able to reach the Colorado 
shipper; and that he was not able to contact this party until several 
days later, at which time he was informed that the shipper had de- 
cided not to sell the onions. * * * stated that, on or about the 9th 
ef October, * * * rvetarmed to * * * cies and * * * 
advised him that he was unable to obtain the onions; that he returned 
the deposit check to * * *, who made no objection; and that 
* * * heard nothing further from * * * until November 10, 
on which date he received * * * telegram demanding shipment 
of five carloads of Colorado Danver onions under the alleged contract. 
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* * * testimony with respect to the transaction is that on No- 
vember 6, 1947, * * * told him he had 40 carloads of Danver 
onions stored in Colorado and he was willing to sell eight carloads 
on joint account at $1.90 per sack or outright at $2.25 because he needed 
money to cover calls on certain onion futures contracts he had on the 
Chicago Mercantile Exchange; that * * * agreed tosell him five 
carloads at $2.25 provided * * * gave him a $5,000 deposit; and 
that * * * went to * * * office later in the morning and 
tendered * * * his blank check, which * * * filled in, in- 
cluding the terms of the contract appearing on the back of the check. 
* * * testified that * * * used the telephone saying he was 
attempting to contact his brother in Colorado, but that the call was not 
completed. He admitted that it was agreed that * * * would 
prepare a written confirmation of the sale and forward itto * * * 
New York office. * * * said heleft * * * office and went to 
Minneapolis, Minnesota, on other business; that he returned to 
Chicago on November 10 and * * *_ said the onion deal was off; 
and that he tore up the check and dropped it in an ashtray. * * * 
testified that he retrieved the torn check and immediately went to the 
local Fruit and Vegetable Branch office of the Department, and on 
their advice sent a telegraphic demand for delivery of the five carloads 
of onions in accordance with the contract. 

Complainant places considerable reliance on the wording of the 
notation on the back of the check to support his testimony that the 
contract of sale was unconditional. It is true that the notation, on its 
face, expresses an unconditional agreement. However, there are facts 
which tend to support * * * testimony that the contract was 
conditional. For instance, * * * attempt in the presence 
of * * * toplacea telephone call to Colorado plus the probability 
that the check was written after the uncompleted call, indicates 
that * * * and complainant were aware at the time that further 
information was necessary before the sale became final. The very fact 
that such a large deposit was made by complainant raises an inference 
that this transaction was on a different basis than other contracts 
entered into by the parties which were admittedly unconditional. 
These contracts for the sale of potatoes, dated September 29 and 
October 9, 1947, did not require complainant to make any deposits 
or advances. The potatoes were shipped to complainant on open 
account. On the basis of all the facts and circumstances, and the 
logical conclusions to be drawn therefrom, it is concluded that the 
contract of purchase and sale of the five carloads of onions was con- 
ditional upon respondent’s ability to procure the onions. Accordingly, 
the complaint should be dismissed. 
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ORDER 











The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 








(No. 2420) 







PACA Doc. No. 5278.* Decided April 11, 1950. 






Dismissal—Settlement Between Parties 





. Where complainant’s attorney notified the Department that the controversy has 
been settled and requested dismissal of the complaint, the complaint is, 
accordingly, dismissed. 












Messrs. Weinberg and Green, of Baltimore, Maryland, for complainant. Messrs, 
Due, Nickerson & Whiteford, of Baltimore, Maryland, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 










ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
A formal complaint was filed December 14, 1949, for the recovery of 
damages which allegedly resulted from respondent’s rejection of a 
truckload of beans purchased from complainant. On February 21, 
1950, respondent filed an answer in which it denied liability. 

By letter dated March 29, 1950, complainant’s attorney advised the 
Department that the parties had arrived at an amicable settlement 
of the controversy. Dismissal of the proceeding was requested. Ac- 
cordingly, the complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 














(No. 2421) 


Berson Bros. v. Leste Pornicxk. PACA Doc. No. 5299. Decided 
April 12, 1950. 


Failure to Pay Purchase Price—Default 







Where complainant alleged that it sold onions to respondent who failed to pay 
the agreed purchase price and where respondent failed to file an answer, 
held, that his failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the purchase price is a viola- 








*As explained in Prefatory Note, the identities of the parties are not disclosed.— fd. 
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tion of the act for which reparation should be awarded complainant in the 
amount of the purchase price.* 


Messrs. Foley & Foley, of Chicago, Illinois, for complainant. Mr. E. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
Informal complaint was received March 18, 1949. Formal complaint 
was filed October 25, 1949, alleging that complainant sold to respondent 
188 sacks of onions and that respondent received the onions but failed 
to pay the agreed purchase price. A copy of the report of investiga- 
tion prepared by the Fruit and Vegetable Branch was served upon 
complainant’s attorney on December 14, 1949. Copies of the report 
of investigation and the formal complaint were served personally upon 
the respondent on February 27, 1950. 

At the time of service of the formal complaint, respondent was noti- 
fied in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint and a waiver of oral hearing. Respondent 
has failed to file an answer and this proceeding is disposed of on the 
basis of the formal complaint and the report of investigation. 


FINDINGS OF FACT 


1. Complainant, Belson Bros., is a partnership consisting of Joe 
Belson and Herman Belson, whose address is 1425 South Racine Ave- 
nue, Chicago, Illinois. 

2. Respondent is an individual, Leslie Potnick, whose address is 
3423 South Halsted Street, Chicago, Illinois. At the time of the trans- 
action complained of herein respondent was licensed under the act. 

3. On or about November 27, 1948, complainant sold to respondent 
188 sacks of onions at $1.50 per sack or a total price of $282. At that 
time, the onions were at Chicago, Illinois, in car RD 14751 in which 
they had been shipped from Wisconsin. Respondent unloaded the 
onions from the car into his truck for the purpose of transporting 
them to Florida. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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4. Respondent accepted the onions and transported them out of the 
State of Illinois, but has not paid the agreed purchase price of $282 
or any part thereof. 

5. Informal complaint was received March 18, 1949, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as pro- 
vided for in the rules of practice (7 CFR 47.8 (c)). The facts thus 
admitted are that the complainant sold 188 sacks of onions to the 
~ respondent at $1.50 per sack or for a total sales price of $282; that 
respondent accepted the onions and transported them in interstate 
commerce ; but that respondent has not paid the agreed purchase price 
of $282 or any part thereof. Respondent’s failure to pay the agreed 
purchase price is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $282 with interest and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $282, with interest thereon at the rate of 


5 percent per annum from December 1, 1948, until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2422) 


Frank J. Crivetia & Co., Inc. v. J. Etsenperc & Sons. PACA Doc. 
No. 5283. Decided April 12, 1950. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that it sold tomatoes to the respondent and respondent 
did not pay the full purchase price and where respondent did not file an 
answer, held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, respondent’s failure to pay 
the full purchase price is a violation of section 2 of the act, and com- 
plainant should be awarded reparation in the amount of the unpaid balance 
due, with interest.* 


Frank J. Crivella & Company, Inc., of Pittsburgh, Pennsylvania, complainant 
pro se. Mr. E. D. Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was filed June 23, 1949. Formal complaint 
was filed January 26, 1950, alleging failure on the part of the respond- 
ent to pay the full purchase price for 150 lugs of tomatoes sold by 
complainant to respondent on or about June 20, 1949. 

The Regulatory Division of the Fruit & Vegetable Branch made an 
investigation and a copy of its report of investigation was served 
upon both parties on February 7, 1950. On the same date, a copy of 
the formal complainant was served upon respondent. 

At the time of service of the complainant, respondent was notified 
in writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. Respondent has failed to file an answer and this pro- 
ceeding is disposed of on the basis of the formal complaint, including 
the attached exhibits, and the report of investigation. 


FINDINGS OF FACT 


1. Complainant, Frank J. Crivella & Co., Inc., is a corporation 


whose address is 60 21st Street, Pittsburgh, Pennsylvania. 

2. Respondent is an individual, Joseph Eisenberg, trading as J. 
Eisenberg & Sons, whose address is 542 Washington Street, Johns- 
town, Pennsylvania. At the time of the transaction complained of 
herein, respondent was licensed under the act. This license terminated 
September 11, 1949. Respondent and Sam Silverman are now trading 
as Eisenberg Produce Company under License 124132 issued Sep- 
tember 28, 1949. 

3. On or about June 20, 1949, in the course of interstate commerce, 
complainant sold to respondent 150 lugs of Texas tomatoes which had 
arrived at Pittsburgh, Pennsylvania, in car ART 26118. Respondent 
purchased the tomatoes on the basis of his own inspection. The 
agreed price was $3.50 per lug, f. o. b. Pittsburgh, or a total price of 
$528. 

4. The tomatoes were loaded onto a truck hired by respondent and 
transported to Johnstown, Pennsylvania. 

5. Respondent paid complainant $176 on June 29, 1949, but has not 
paid the balance of $352 or any part thereof. 

6. Formal complaint was filed January 26, 1950, which was within 
nine months after the cause of action accrued. 
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CONCLUSIONS 


Failure of the respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint as provided 
for in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that complainant sold 150 lugs of Texas 
tomatoes to the respondent for a total purchase price of $528; that 
respondent inspected and accepted the tomatoes; and that respondent 
paid $176 to the complainant but has not paid the balance of $352 or 
any part thereof. Respondent’s failure to pay the amount remaining 
due on the agreed purchase price for the tomatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $352 with interest and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $352, with interest thereon at the rate 
of 5 percent per annum from July 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2423) 


H. Sacks & Sons v. Newsurcu Propuce Company. PACA Doc. No. 
5298. Decided April 12, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that respondent failed to pay the full purchase price 
for a truckload of potatoes and where respondent failed to file an answer 
to the complaint, held, that failure of respondent to file an answer constitutes 
an admission of the facts alleged in the complaint, and its failure to pay 
the full purchase price is in violation of section 2 of the act for which 
complainant is entitled to an award of reparation in the amount of the 
purchase price, with interest.* 


Mr. Gordon M. Lipetz, of Riverhead, New York, for complainant. Mr. EH. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—Ed. 
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Informal complaint was received December 9, 1949. Formal com- 
plaint was filed February 2, 1950, alleging failure of respondent to 
pay the full purchase price for a truckload of potatoes sold to re- 
spondent on or about September 11, 1949. 

A copy of the report of investigation made by the Fruit and Vege- 
table Branch was served upon complainant’s attorney February 23, 
1950. On the same date, copies of the report of investigation and 
the formal complaint were served upon respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. Respondent has failed to file an answer 
and this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, H. Sacks & Sons, is a partnership composed of 
Julius Sacks, Joseph Sacks, and Abraham Sacks, whose post office 
address is Main Street, East Quogue, Long Island, New York. 

2. Respondent, Newburgh Produce Company, is a partnership com- 
posed of Samuel and Hyman Moses, whose post office address is 7-9 
Hasbrouck Street, Newburgh, New York. At the time of the trans- 
action complained of herein, respondent was not licensed under the 
act but was subject to license. In December, 1949, respondent paid 
license fee arrearage to cover the period when this transaction 
occurred. 

3. On or about September 11, 1949, complainant sold to respondent 
496 15-lb. bags of U. S. No. 1 potatoes at 48 cents per bag and 249 
50-lb. bags at $1.45 per bag, delivered at Newburgh, New York, terms 
C. O. D., or a total sales price of $599.13. 

4. On or about September 11, 1949, complainant shipped by truck, 
in interstate commerce, from Mattituck, New York, via New Jersey, 
to respondent in Newburgh, New York, 745 bags of potatoes which 
complied with the terms of the contract. 

5. Upon arrival of the potatoes at Newburgh, New York, respondent 
accepted delivery and gave the truck driver a check for $599.13, 
payable to the order of complainant. The check was returned unpaid, 
marked “insufficient funds”, and complainant was charged a protest 
fee of $1.40. Complainant’s claim against respondent was thus in- 
creased to $600.53. 

6. On or about October 5, 1949, respondent paid complainant the 
sum of $150.20, by three checks, and on or about October 19, 1949, 
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respondent paid complainant an additional $75, making a total of 
$225.20, leaving a balance due of $375.33, no part of which has been 
paid. 
7. Formal complaint was filed within nine months after the cause 
of action accrued. 
CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint, as pro- 
vided in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that complainant sold a truckload of 

. potatoes to respondent for $599.13; that respondent shipped in inter- 
state commerce, to respondent, potatoes which met contract require- 
ments; that respondent accepted the potatoes; that respondent gave 

- complainant a check for the total purchase price of $599.13; that the 
check was returned unpaid due to insufficient funds, and complainant 
was charged a protest fee of $1.40; and that respondent subsequently 
paid complainant $225.20, leaving a balance due of $375.33, no part 

of which has been paid. 

Respondent’s failure to pay the purchase price and protest fee in 
full is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $375.33, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $375.33, with interest thereon at the 
rate of 5 per cent per annum from October 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2424) 


Dineretper & SApPersToneg, Ino. v. Senter Broruers, Inc. PACA 
Doe. No. 5155. Decided April 24, 1950. 


Contract of Purchase and Sale—Disputed Terms—Purchase after Inspection— 
Buyer Bound by Inspection of its Agents—Failure to Pay Balance of Purchase 
Price 


Where complainant-seller, in an action for the unpaid balance of the purchase 
price of a truckload of beans, alleged that respondent-buyer purchased the 
beans after a personal inspection by respondent’s buying agents at complain- 
ant’s packing house, and respondent alleged that the beans were purchased 
upon the basis of an express warranty by complainant of sound arrival, but 
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respondent’s buying agents admitted inspecting the beans at complainant’s 
packing house and seeing rotten ends on a great many of the beans being 
loaded, it is concluded, that it is unlikely that complainant as a reasonable 
businessman would guarantee sound arrival of a truckload of beans in that 
condition to be shipped from Florida to New York, and, in view of all the 
circumstances surrounding the transaction, it is held, that this was a purchase 
and sale after inspection by respondent’s agents with no express warranty 
of sound arrival by complainant, that respondent was bound by the inspection 
of its agents, and that failure to pay complainant the full purchase price 
for the beans was a violation of the act entitling complainant to an award 
of reparation for the balance of the purchase price.* 


Purchase after Inspection—No Warranty by Seller of Value or Quality 


Where a truckload of beans was purchased after inspection by the buyer’s agents, 
who claimed that the seller guaranteed sound arrival of the beans, but re- 
spondent’s agents admitted inspecting the beans and observing rotten ends on 
a great many of the beans being loaded, it is held in effect that, where a 
dealer buys a perishable commodity in which he habitually dealt, fully un- 
derstanding that what he was buying was not in first class condition and had, 
in some degree, the very defect of which he later complained, there was no 
warranty of value or quality under such circumstances.* 


Dingfelder & Saperstone, Inc., of New York, New York, complainant pro se. 
Mr. Irving Coopersmith, of New York, New York, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
a formal complaint was filed on June 21, 1949, in which complainant 
alleged that respondent purchased, after inspection, a truckload of 
beans but failed to pay the full purchase price. A copy of the com- 
plaint and a copy of the report of investigation made by the Fruit and 
Vegetable Branch were served by registered mail upon respondent 
on June 30, 1949. A copy of the report of investigation was served 
by registered mail upon complainant on the same day. On July 18, 
1949, respondent filed an answer to the complaint, admitting the pur- 
chase of the truckload of beans from complainant, but alleging that 
complainant expressly warranted that the beans would arrive at New 
York City in sound condition. 

Since the amount of damages claimed is under $500, the issues are 
determined under the shortened procedure provided by the rules of 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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practice. The evidence consists of complainant’s opening statement 
of facts, respondent’s answering statement of facts, complainant’s 
statement in reply, and the report of investigation. 


FINDINGS OF FACT 


1. Complainant, Dingfelder & Saperstone, Inc., is a corporation 
whose principal address is 290 Washington Street, New York, New 
York, with a branch office at Sanford, Florida. 

2. Respondent, Senter Brothers, Inc., is a corporation whose address 
is 8319 Jay and Washington Streets, New York, New York. At the 
.time of the transaction involved in this proceeding, respondent was 
licensed under the act. 

3. On or about November 2, 1948, in the course of interstate com- 
- merce and by oral contract, complainant sold to respondent a truck- 
load consisting of 542 bushel hampers of Bountiful beans at an agreed 
price of $2.90 per hamper, f. o. b. Zellwood, Florida, for a total price 
of $1,571.80. The beans were purchased after inspection by Samuel 
Senter and Roy F. Symes, Jr., respondent’s buying agents. 

4. In the presence of respondent’s buying agents, the beans were 
graded, packed, and loaded on the truck at Zellwood, Florida, and 
were shipped from that point to respondent at New York City. 

5. The beans arrived at New York City on November 4, 1948, and 


at 9:45 p. m. on that date an inspection of samples from the shipment 
by the Standard Inspection Service showed the condition of the beans 
to be as follows: 


“Clean and bright. Fairly well to well shaped few slightly curved. Medium 
to large in size. Good green color. Firm, tender and crisp. Fairly good snap. 
Range less than 1% to 20% average 11 to 12% decay.” 

6. Respondent telephoned complainant the results of the inspection 
and stated that the shipment would be turned over to complainant in 
New York for disposition, or that respondent would handle the beans 
for complainant’s account. Complainant refused to take the beans 
back or to give its consent that respondent could handle the beans for 
complainant’s account. 

7. Respondent sold the beans and rendered an account sales to com- 
plainant together with a check in the amount of $1,083.51. Complain- 
ant returned the check and account sales to respondent, but subse- 
quently accepted the check with the understanding that it was without 
prejudice to any right which complainant may have against respondent 
for the balance of the price. 

8. The formal complaint was filed on June 21, 1949, which was 
within 9 months from the time the alleged cause of action accrued. 
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CONCLUSIONS 


It appears that the only issue in this case relates to the terms of the 
purchase and sale. Complainant alleges in its complaint that these 
beans were purchased after a personal examination and inspection 
by respondent’s buying agents and on an f. o. b. shipping point basis. 
Respondent alleged in its answer that the beans were purchased upon 
an express warranty made by complainant that the beans would arrive 
in New York in sound condition, and if they did not arrive in a sound 
condition, respondent was to be allowed to turn the shipment over to 
complainant in New York and respondent would be relieved from any 
and all obligations in connection with the transaction. Complainant’s 
position is supported by the sworn statements of Julius Dingfelder, 
who handled the transaction for complainant, and Jack Holloway, 
packing house foreman for complainant at Zellwood, Florida, while 
respondent has submitted the affidavits of its buying agents, Roy F. 
Symes, Jr., and Samuel Senter. In view of the conflicting statements 
of these persons, the issues must be determined largely upon the basis 
of the documentary evidence, plus an examination of the actions of 
the parties and the circumstances surrounding the transaction. 

In complainant’s opening statement of facts, which is signed by 
Julius Dingfelder, it is stated that Roy Symes and Samuel Senter 
appeared at complainant’s Zellwood, Florida, packing house and 
opened a discussion with reference to a truckload of beans which was 
then being machine-graded and loaded; that while watching and in- 
specting the beans as they are graded and loaded, Senter “pleaded 
with much pressure” that complainant sell this truckload of beans to 
respondent; that Senter was told the truck was being loaded for 
complainant’s New York firm, but that after considerable discussion 
and argument about the price of the beans, Julius Dingfelder, finally 
agreed to sel] the truckload of beans to respondent at $2.90; and that 
Senter made a statement at the time to the effect that, “If you will sell 
me these beans at $2.90, that will be the last you will hear from them.” 
None of this is denied by respondent. In fact, it is admitted by both 
Symes and Senter in their affidavits that they inspected the beans at 
complainant’s packing house. They stated further that they saw 
rotten ends on “a great many” of the beans being loaded. If that 
were true, it is not likely that Dingfelder, as a reasonable business-man 
would guarantee sound arrival of a truckload of beans in that condi- 
tion to be shipped from Florida to New York; particularly when com- 
plainant could have shipped the beans, as it had intended doing, to its 
New York firm with every confidence that everything would be done 
for complainant’s best interests. 
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It is also stated by Dingfelder, and is not denied by respondent, 
that after the terms of the contract were agreed upon, Samuel Senter 
apparently was dissatisfied with the manner of loading and instructed 
that the beans that had already been loaded be unloaded, and then 
reloaded, in accordance with his particular directions; that Senter 
remained at the packing house until all of the beans had been graded, 
packed, and loaded on the truck, and then noted on the bill of lading, 
in his own handwriting, instructions to respondent with reference 
to payment of the driver, refrigeration, taxes, license number of 
the truck, driver’s name, and owner’s name and residence. These 
detailed instructions and Senter’s assumption of control over the ship- 
ment at that point raise considerable doubt that any express warranty 
had been made by the seller. 

In the case of Fruit Dispatch v. C. C. Taft Company, 197 N. W. 302, 
where a buyer bought bananas, knowing that they were ripening at 
point of shipment and were not standard quality, it was held that, 
where a dealer bought a perishable commodity in which he had habit- 
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ually dealt, fully understanding that what he was buying was not | 
in first class condition and had, in some degree, the very defect of | 


which he later complained, there was no warranty of value or quality 
under such circumstances. In the light of all the circumstances sur- 
rounding the transaction, it is concluded that this was a purchase and 
sale after inspection by respondent’s agents, with no express warranty 
of sound arrival by complainant. Respondent was bound by the in- 
spection of its agents, who have admitted a knowledge of the condition 
of the beans at the time of purchase. Central State Banana Company 
v. V. L. Pelphrey, 8 A. D. 56. 

In its opening statement of facts, complainant for the first time 
stated that the beans were sold to respondent upon the basis of “f. o. b. 
shipping point acceptance.” In view of the conclusions hereinbefore 
reached, it is unnecessary to make any finding concerning this alleged 
feature of the transaction. 

Respondent’s failure to pay the full purchase price for the beans 
was a violation of section 2 of the act. Complainant should be 
awarded reparation for the balance of the purchase price, with in- 
terest, and the facts should be published. 


ORDER 
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Within 30 days from the date of this order, respondent shall pay 


to complainant, as reparation, $488.29, with interest thereon at the 
rate of 5 percent per annum from November 5, 1948, until paid. 
The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 2425) 


Ecypr1an Nursery & Lanpscare Company v. A. N. Bearman. PACA 
Doc. No. 5309. Decided April 24, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that respondent purchased a carload of apples but 
failed to pay the agreed purchase price, and where respondent failed to file 
an answer, held, respondent’s failure to answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the purchase price is in violation of the act for which repara- 
tion should be awarded complainant in the amount of the purchase price, 
with interest.* 


Mr. Leo H. Graves, of Farina, Illinois, complainant pro se. Mr. BE. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Informal complaint was received November 16, 1949. Formal com- 
plaint was filed January 26, 1950, alleging that complainant sold a 
carload of apples to respondent on or about September 4, 1949, but 
that respondent failed to pay the agreed purchase price of $1,003.20, 
or any part thereof. A copy of the report of investigation made by 
the Fruit and Vegetable Branch was served upon complainant Feb- 
ruary 11,1950. On the same date, copies of the report of investigation 
and the formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8 (c) of the rules 
of practice, failure to file an answer would constitute an admission 
of the facts alleged in the complaint and a waiver of oral hearing. 
Although respondent did not request an extension of time for filing 
an answer, the Regulatory Division of the Fruit and Vegetable Branch 
wrote respondent on March 1, 1950, again advising of the necessity 
of filing a formal answer. The Regulatory Division sent to respondent 
another letter dated March 8, 1950, extending the time for filing an 
answer to March 22, 1950, and informing respondent that if a formal 
answer was not filed, he would be considered as in default and an order 
would be issued accordingly. Respondent has failed to file an answer 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Avricniture Decisions.—Ed. 
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and this proceeding is disposed of on the basis of the formal complaint 
and the report of investigation. 


FINDINGS OF FACT 


1. Complainant is an individual, Leo H. Graves, trading as Egyp- 
tian Nursery & Landscape Company, whose address is Farina, Illinois. 

2. Respondent is an individual, A. N. Bearman, whose address is 849 
Plymouth Building, Minneapolis, Minnesota. At the time of the 
transaction complained of herein, respondent was licensed under the 
act. 

8. On or about September 4, 1949, complainant contracted to sell to 
“respondent 528 bushels of No. 1 Jonathan apples, size 214’’ and up. 
at $1.90 per bushel, or a total purchase price of $1,003.20, f. 0. b. 
Farina, 1llinois. 

4. On or about September 7, 1949, apples which met the contract 
specifications, as evidenced by an official inspection certificate, were 
shipped in interstate commerce in car MDT 9385 from Farina, Illinois, 
to respondent in Minneapolis, Minnesota. 

5. Upon arrival of the shipment at destination, respondent accepted 
the apples but has not paid to complainant the agreed purchase price 
of $1,003.20, or any part thereof. 

6. Formal complaint was filed within nine months after the cause 


of action accrued. 
CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged therein and a waiver 
of oral hearing, as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that complainant contracted to sell to 
respondent a carload of apples for an agreed purchase price of 
$1,003.20; that apples meeting contract requirements were shipped in 
interstate commerce to respondent and accepted by respondent; but 
that respondent has not paid the purchase price or any part thereof. 

Respondent’s failure to pay the agreed purchase price is in viola- 
tion of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,003.20, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,003.20, with interest thereon at the 
rate of 5 percent per annum from October 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Aaron RosENTHAL v. Boston Tomato Company, Inc. PACA Doc. 
No. 4803. Decided April 24, 1950. 


Failure to Pay Purchase Price—Effect of Purchase after Inspection 


Where complainant sold Mexican tomatoes to respondent who accepted delivery 
after its buyers had an opportunity for unrestricted inspection and without 
relying upon any warranty but thereafter refused to pay the purchase price 
because of an alleged loss from Macrosporium rot, complainant should be 
awarded reparation in the sum of the full contract purchase price.* 


Implied Warranty—Reliance Upon Seller’s Skill or Judgment—Evidence 


An implied warranty concerning quality or condition exists when circumstances 
of the sale disclose evidence that the buyer had reason to and did in fact 
rely upon the skill or judgment of the seller.* 


Mr. Irving Coopersmith, of New York, New York, for complainant. Mr. D. 
Jerome Donovan, of Boston, Massachusetts, for respondent. Mr. John T. 
Pearson, Presiding Officer. 


Decisoon by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishuble Agricultural 


Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seqg.), 
instituted for the recovery of the contract purchase price of a truck- 
load of tomatoes accepted but not paid for by respondent. Informal 
complaint was made to the Regulatory Division, Fruit and Vegetable 
Branch, on March 4, 1947. Formal complaint was filed on August 12, 
1947. A copy of the report of investigation made by the Department 
was served on complainant’s attorney on August 22, 1947. On the 
following day, a copy of the formal complaint and a copy of the report 
of investigation were served on respondent. 

On September 8, 1947, respondent filed an answer admitting the 
purchase of the tomatoes as alleged in the complaint but contending 
that they were rendered worthless by “a latent disease” not apparent 
at the time of purchase. By way of counterclaim, respondent alleged 
that complainant is indebted to respondent in the amount of the differ- 
ence in value between sound tomatoes and those delivered to respon- 
dent “less the complainant’s invoice price not paid by the respondent.” 
On September 19, 1947, complainant filed a reply to the answer and 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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counterclaim denying any liability to respondent. On November 19, 
1947 respondent filed a motion to amend its answer to show that the 
complainant expressly warranted that the tomatoes “are sound and 
would ripen alright.” This allegation was denied by a reply filed by 
complainant on December 22, 1947. 

A hearing was held at Boston, Massachusetts, on October 7, 1949, 
at which both parties were represented by counsel who filed briefs 
subsequent to the hearing. Complainant’s testimony in this proceed- 
ing consists of the depositions of three witnesses. Two witnesses 
testified at the hearing for respondent. 


FINDINGS OF FACT 


1. Complainant, Aaron Rosenthal, is an individual whose post office 
address is 308 Washington Street, New York, New York. 

2. Respondent, Boston Tomato Company, Inc., is a corporation 
whose post office address is 40 Commercial Street, Boston, Massa- 
chusetts. At the time of the transaction involved herein, respondent 
was licensed under the act. 

3. On February 26, 1947, the parties to this proceeding entered into 
an oral agreement whereby respondent contracted in interstate com- 
merce to purchase, after inspection by its buying broker, and com- 
plainant, as a commission merchant for the Riley-McFarland Company 
of Chicago, Illinois, and the Ernest E. Fadler Company of Kansas 
City, Missouri, contracted to sell 550 lugs of Mexican tomatoes at the 
agreed price of $3.50 per lug plus a service charge of six cents per 
lug or $1,958 for the lot, payable within ten days after making the 
purchase. 

4. At the time of negotiating the sale involved in this proceeding, 
complainant made no representations or warranties regarding the 
soundness of the tomatoes; their fitness for any particular purpose 
either at the time of sale or when ripe and respondent’s buyers did 
not rely upon any such express or implied representations or warran- 
ties by complainant. When this sale was negotiated, the tomatoes 
were stored in the tomato section of Pennsylvania Pier 28, New York, 
New York, where they were placed after having been unloaded from 
car PFE 44695 in which shipment had been made from Mexico. 

5. Respondent took delivery of the tomatoes involved in this pro- 
ceeding at New York, New York, and transported them by truck in 
interstate commerce to its repacking plant in Boston, Massachusetts, 
where the shipment arrived on the morning of February 27, 1947. Two 
days later respondent repacked and sold three lots of one thousand 
pounds each to customers who subsequently complained of the con- 
dition of the tomatoes but two of these buyers paid respondent the 
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full invoice price for the tomatoes which they had purchased. Re- 
spondent received net proceeds of $6.80 from the third purchaser, 
and on March 3 notified complainant of the deteriorated condition of 
the tomatoes but complainant refused to accept the return of any of 
the tomatoes or to grant any allowance on them. Respondent has paid 
complainant nothing for the tomatoes involved in this proceeding. 

6. A certificate of inspection of 278 lugs of Charles Brand Mexican 
tomatoes for condition only which was made by the National Perish- 
able Inspection Service, Inc., at respondent’s place of business in Bos- 
ton, Massachusetts, on March 3, 1947, discloses that the tomatoes, which 
respondent claims were from the lot purchased from complairant, 
showed an average of 87 percent decay, mostly Macrosporium rot in 
all stages of development. A certificate of Federal inspection of 275 
lugs from the same lot of Mexican tomatoes for condition only which 
was made at respondent’s place of business on March 4, 1947, discloses 
an average of approximately 70 percent decay, chiefly Macrosporium 
rot in various stages. 

7. On March 5, 1947, the Food Inspection Division of the Health 
Department, City of Boston, Massachusetts, seized and condemned 
400 lugs of Mexican tomatoes which were then in respondent’s pos- 
session and which were described as “Charles Brand, grown and 
packed in Mexico.” 

8. Formal complaint was filed on August 12, 1947, which was within 
nine months after the cause of action accrued. Respondent’s counter- 
claim was filed on September 8, 1947. 


CONCLUSIONS 


It is respondent’s position that complainant not only breached his 
express warranty but is responsible as well for the implied warranty 
that the tomatoes would ripen properly and be suitable for resale. 

Respondent’s sole evidence of the alleged express warranty consists 
of the testimony of Salvatore J. Silvestro. When asked on cross- 
examination exactly what complainant said, this witness replied: 


“He said they’re the finest tomatoes grown in Mexico and he would guarantee 
they would carry good and come out all right.” 


In his deposition testimony, complainant denied making any repre- 
sentation or warranty at the time of sale. Complainant’s version is 
supported by other evidence of record. The “SOLD” card which 
indicates the tomatoes were received in good order and a copy of the 
“Constitution and By-Laws of the Fruit and Produce Trade Asso- 
ciation of New York” were received in evidence as complainant’s 
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exhibits Nos. 2 and 9, respectively. The “SOLD” card contains the 
following provision: 
“The merchandise involved in this transaction is sold subject to the conditions 


of Article XI, Sections 2 and 3 of the rules of the Fruit and Produce Trade 
Association of N. Y.” 


Section 2 of Article XT, entitled “Rules of Sale,” as set forth in 
complainant’s Exhibit No. 9, provides that: 

“All goods sold in the New York Market whether on Dock, in Store or else 
where are subject to inspection of intending purchaser. Sales are not made 
from sample and after delivery is taken the return of the goods will not be 
allowed or accepted, neither will any allowances be made to the purchaser 
either for condition, quantity or quality after delivery is taken.” 

In addition to the foregoing, deposition witnesses Hyman Shofel 
and Benjamin Eckstein testified that they purchased tomatoes from 
complainant out of car PFE 44695 on the same morning respondent 
made its purchase. Both testified that no complaints were received 
on the tomatoes which were resold at a profit. On cross-examination, 
Shofel testified that he did not ask the complainant for a warranty 
that the tomatoes “would ripen alright.” With respect to asking for 
a warranty, this witness stated: “It is not customary and is never 
done by dealer to dealer.” 

The complainant acted as a commission merchant in this transac- 
tion. It is difficult to believe that while acting in such capacity and 
with only customary brokerage to be realized, complainant would 
give an express warranty to respondent’s representatives who in- 
spected the produce. Finally, we deem it significant that no mention 
was made of the claimed express warranty until approximately nine 
months after the dispute arose between the parties. This defense was 
not raised during the course of the investigation conducted by the 
Department which included interviews with respondent’s representa- 
tives, Scott and Silvestro, as well as respondent’s attorney. The de- 
fense was not asserted in the formal answer filed September 8, 1947. 
It appeared for the first time in the amended answer filed November 
19, 1947. Considering the materiality which respondent now attaches 
to the alleged oral representation, it is incredible that respondent 
would have remained silent for so long a period if in fact complainant 
had guaranteed the tomatoes were sound and would ripen all right. 

Upon consideration of the entire record, it is concluded that re- 
spondent has failed to sustain the burden of proving the express 
warranty claimed. 

We believe the question of implied warranty is resolved by the 
conclusions reached in Fleischer Bros, & Danzinger, Inc. v. Horowitz 
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& Grill, 8 A. D. 927, decided August 23, 1949, and four companion 
cases decided the same day, 8 A. D. 934, 941, 948 and 955. These 
cases are similar to the present one in that the law of the State of New 
York is applicable and the alleged implied warranty relates to sales 
of tomatoes made for the purpose of ripening, repacking and reselling 
for human consumption. We pointed out in those cases that under 
the law there is no implied warranty except where the buyer makes 
known to the seller the particular purpose for which the goods are 
required, and it appears that the buyer relies on the seller’s skill or 
judgment. Section 96 of the Personal Property Law of New York 
(Baldwin’s New York Consolidated Laws Annotated—1938). 

In the present proceeding, the record shows that while complain- 
ant may have known the particular purpose for which the tomatoes 
were required, yet respondent did not rely on the complainant’s skill 
or judgment. Complainant testified he has been a commission mer- 
chant since 1944. Respondent Salvatore J. Silvestro testified that he 
has been buying tomatoes for 20 years; that with respect to ripening of 
tomatoes he considered himself an expert; and, that he felt he knew 
as much about tomatoes as any other dealer in the business. It seems 
clear from this testimony that Silvestro unquestionably possessed a 
higher degree of skill and judgment in determining whether the 
tomatoes were defective, latent or otherwise. The evidence also shows 
that respondent’s representatives had full opportunity to inspect the 
tomatoes which were in the presence of the parties at the time of sale. 
Since respondent did not rely on complainant’s skill or judgment in 
selecting suitable tomatoes, it is concluded that the transaction be- 
tween the parties gave rise to no warranty by implication of law and 
that respondent is without recourse against complainant for any loss 
resulting from the quality or condition of the tomatoes at a time sub- 
sequent to the purchase thereof from complainant. 

Reparation should be awarded complainant for respondent’s failure 
to pay the agreed purchase price which constitutes a violation of 
section 2 of the act. The counterclaim should be dismissed and the 
facts should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,958, with interest thereon at the rate 
of 5 percent per annum from March 15, 1947, until paid. 

Respondent’s counterclaim is dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2427) 


S. A. Gerrarp Company v. Witu1am F. Herm & Son. PACA Doc. 
No. 5187. Decided April 24, 1950. 


Denial of Petition for Rehearing and Reconsideration 


A petition for rehearing and reconsideration is denied where no answer has 
been filed, and there is no allegation of irregularity in the prior order. 


Petition to Reopen after Default, When Granted 


A default will be reopened and respondent permitted to file an answer only for 
“good reason”. Even though respondent’s failure to answer may have been 
the result of excusable neglect, “good reason” is not shown where respond- 
ent does not have additional or different facts to present and it appears on 
the face of the submissions a hearing would not result in conclusions 
different from those already reached. 

The 8. A. Gerrard Company, of Cincinnati, Ohio, complainant pro se. William 
F. Helm & Son, of Kansas City, Missouri, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Denying Petition for Rehearing and Reconsideration, and Denying 
Motion to Reopen After Default 


On October 31, 1949, a decision was rendered in this proceeding and 
respondent was ordered to pay complainant $1,159.94, with interest. 
The order was entered on the basis of respondent’s default, it being 
evident that respondent, after notice, had failed to file an answer to 
the formal complaint. In accordance with the rules of practice, 
respondent’s failure to answer constituted an admission of the allega- 
tions of the complaint and a waiver of oral hearing. The order was 
served on respondent on November 2, 1949. On November 9, 1949, 
which was within the time prescribed by the rules of practice, respond- 
ent filed an “Application for Rehearing,” with attachments, and on 
January 23, 1950, respondent filed a “Motion to Reopen After Default 
and Leave to File Formal Answer,” together with an answer submitted 
for filing. 

Section 47.24 (e) of the rules of practice provides for reopening 
a proceeding after default upon motion made within a reasonable 
time after expiration of the time for filing an answer if [in the judg- 
ment of the Secretary], after notice to and consideration of the views 
of the other party, there is good reason for granting such relief. The 
documents filed by respondent were served by registered mail upon 
complainant on February 1, 1950, and complainant was given an op- 
portunity to express his views with respect to setting aside the de- 
fault and restoring the case to our docket. On February 9, 1950, com- 
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plainant filed its answer to respondent’s motion to reopen. Com- 
plainant’s position is that the default should not be reopened because 
respondent had adequate opportunity to file an answer at the proper 
time and there is no showing of excusable neglect. 

Respondent’s original petition was for rehearing and reconsidera- 
tion, the procedure for which is provided by subsection 47.24 (a) of 
the rules of practice. Any relief available to respondent, however, 
lies elsewhere. It is futile to talk about rehearing, for example, when 
no hearing has been held; and there is no basis for a hearing without 
an answer having been filed and some issue raised. Reconsideration, 
even if granted, would be based upon the record before the Secretary. 
Matters to be reconsidered in this case would include the complaint 
and exhibits, the report of investigation, and respondent's construe- 
tive admissions. It is not contended that there is any irregularity 
in the order of October 31, 1949, based upon this record. 

Respondent subsequently filed a petition to reopen after default, 
and requested leave to file an answer, pursuant to subsection 47.24(e). 
With respect to setting aside the default, it is observed that respond- 
ent’s submissions include statements of respondent’s position with 
respect to the merits of the controversy. Whereas, some of the in- 
formation of record might extenuate respondent’s failure to file a 
formal answer, it is noted that respondent has made no effort to 
show that its default was due to excusable neglect. But even as- 
suming that respondent’s failure to file a formal answer were excus- 
able, which we do not here decide, somethng more is necessary. Sub- 
section 47.24 (e) of the rules of practice requires that there must 
be “good reason” shown for opening a case after default, and such 
reason is lacking if it appears on the face of the submissions that re- 
opening after default would serve no useful purpose. Respondent’s 
motion and grounds for reopening do not indicate that he has differ- 
ent or additional facts to introduce should the requested hearing be 
granted. Actually, respondent seems to concede the correctness of 
the facts presented in the record as now constituted, and it appears 
that respondent’s defense would be based primarily upon argument 
as to the interpretation of those facts. In the issuance of the order 
of October 31, 1949, careful consideration was given to the evidence 
presented in the record, consisting of the attachments to the com- 
plaint and the report of investigation. It was concluded that com- 
plainant had made out a good cause of action and was entitled to rep- 
aration. Whereas, the case was disposed of on the basis of respond- 
ent’s default, the order is amply supported by evidence of record, 
without regard to respondent’s constructive admissions. Thus, with- 
out prejudging respondent’s proposed answer, it seems extremely 
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doubtful that hearing respondent’s arguments would result in a con- 
clusion different from that already reached. If respondent had new 
or different evidence to introduce our decision as to reopening might 
be different. In this case, we think “good reason” has not been shown 
for a reopening of this proceeding. Accordingly, respondent’s mo- 
tion to reopen should be denied. 


ORDER 


Respondent’s petition for rehearing and reconsideration is denied. 

Respondent’s motion to reopen after default and leave to file formal 
answer is denied. 

The reparation awarded in the order of October 31, 1949, shall be 
paid within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2428) 


Wurm Fraven Tomato Co. v. Witminetron Propuce Co. PACA 
Doc. No. 5235. Decided April 24, 1950. 


Failure to Pay Purchase Price—Default 


Where respondent failed to pay complainant for a truckload of tomatoes and also 
failed to file an answer to the formal complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint and failure to make payment is a violation of section 2 of the act 
for which complainant is entitled to an award of reparation in the amount of 
the purchase price.* 


Willie Fraden Tomato Co., of Jacksonville, Florida, complainant pro se. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Complainant filed an informal complaint on July 18, 1949, and a for- 
mal complaint on October 27, 1949. In the formal complaint, it is 
alleged that respondent failed to pay complainant the purchase price 
for a truckload of tomatoes sold to respondent on May 15, 1949. Rep- 
aration is requested in the amount of $363.07. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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A copy of the report of investigation made by the Fruit and Vege- 
table Branch was served by registered mail upon complainant on 
November 4, 1949. A copy of the formal complaint and a copy of the 
report of investigation were served upon respondent by registered 
mail on the same day. 

At the time of service of the formal complaint, respondent was noti- 
fied in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. Respondent has failed to file an answer and 
this proceeding is disposed of on the basis of the facts alleged in the 
formal complaint and the report of investigation. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joe Fraden, Louis 
Fraden, and Harry Fraden, doing business as Willie Fraden Tomato 
Co., whose address is Jax Produce Market, West Beaver Street, Jack- 
sonville, Florida. 

2. Respondent is an individual, D. G. Granger, doing business as 
Wilmington Produce Co., whose address is 119 Dock Street, Wilming- 
ton, North Carolina. At the time of the transaction involved herein, 
respondent was licensed under the act. 

8. On May 15, 1949, at Jacksonville, Florida, complainant sold to 
respondent a quantity of tomatoes for the total price of $363.07, com- 
puted as follows: 


Quantity Description 


5 | Half-crates of tomatoes. 
25 | Crates of tomatoes 
32 | Cartons of tomatoes 


4. Respondent accepted the tomatoes and transported them by truck 
in interstate commerce from Jacksonville, Florida, to Wilmington, 
North Carolina, 

5. Complainant demanded payment of the purchase price. Re- 
spondent failed and refused to pay the purchase price or any part 
thereof. 

6. The formal complaint was filed within 9 months after the cause 
of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 


plaint constitutes an admission of the facts alleged therein, as pro- 
vided in the rules of practice (7 CFR 47.8 (c)). 
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The facts thus admitted are that respondent purchased from com- 
plainant a quantity of tomatoes for the agreed price of $363.07; that 
respondent received and accepted the tomatoes, and transported them 
in interstate commerce; and that respondent failed to pay the pur- 
chase price or any part thereof. 

The failure of respondent to pay promptly the agreed purchase price 
is in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $363.07, with interest, and the facts should 
be published. 


ORDER 


- Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $363.07, with interest thereon at 
the rate of 5 percent per annum from June 1, 1949, until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2429) 


Ernest E. Fapter Company v. Apacue Distrisutors. PACA Doc. 
No. 4766. Decided April 26, 1950. 


Petition for Reconsideration Dismissed Where Former Order Supported by 
Evidence of Record and Law Applicable Thereto 


Where an order was issued dismissing the complaint for failure to prove dam- 
ages sustained as a result of a breach of contract, and complainant filed a 
petition for reconsideration of the order, setting forth matters alleged to 
have been erroneously decided, it is held, after a review of the record, that 
the original order is supported by the evidence and the law applicable 
thereto, and the petition is, therefore, dismissed.* 


Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Messrs. 
Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
DISMISSAL OF PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seg.), an order was 
issued on August 26, 1949, in which it was held that respondent 
breached the contract by not delivering lettuce of the warranted size, 
but that complainant failed to prove the amount of damages, if any, 
sustained as a result of such violation, and the complaint was, there- 
fore, dismissed. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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On September 6, 1949, and within the time provided by the rules 
of practice, complainant filed a petition for reconsideration of the 
order. In the petition, complainant sets forth certain matters which 
it claims were eroneously decided and other errors alleged to have 
been committed. Complainant takes exception to the fact that the 
Judicial Officer took official notice of the market reports of the De- 
partment, at the same time admitting his right to do so. Complain- 
ant contends that by “going outside the record,” the Judicial Officer 
has considered evidence which complainant has had no opportunity 
to rebut. The market reports of the Department are available to 
complainant at all times; indeed, they are issued for the information 
and guidance of the trade in buying and selling perishable commodi- 
ties. These reports afford one of the mediums by which complainant 
might have proved its damages, but of which it failed to take ad- 
vantage. Complainant’s objection, therefore, that we went outside 
the record to consider evidence which it had no opportunity to rebut 
is without merit. 

Complainant objects because it was concluded in the order of Au- 
gust 26, 1949, that there was a market in Kansas City for size 5, dry- 
pack lettuce at the time complained of, and that complainant did not 
resell the lettuce in question to the best advantage. We concede com- 
plainant’s point that there was no market for size 5, drypack lettuce 
in Kansas City. However, we are still of the opinion that the lettuce 
in controversy could have been sold to better advantage than the $2 
delivered price for which complainant resold it in Indianapolis. Ac- 
cording to Market News Service reports, drypack lettuce was sold on 
the Chicago market as follows: March 11, 12, and 13, 1946, size 5, 
$4.99; March 14 and 15, 1946, size 4—5 dozen, $4.99; March 18, 1946, 
size 4—5 dozen, $4.25-$4.50, few $4.75, fair quality $4; March 19, 1946, 
fair quality, size 5, $3.25-$3.50, few best, $4-$4.25, poorer, $2.50-$2.75 ; 
March 20, size 5, $3-$3.25, few $3.50. The Market News Service re- 
ports show that drypack lettuce was sold on the St. Louis market as 
follows: March 18, 1946, size 5, fair quality and condition, $3.25-$3.75 ; 
March 19 and 20, 1946, size 5, $4.25-$4.50, ordinary quality, $2.75. 

There was no question concerning the quality of the lettuce in the 
case before us. The dispute related only tosize. Admitting that com- 
plainant found it necessary to ship the lettuce to another market, it 
appears obvious from the above quotations that complainant, or its 
agent, used poor judgment in making a resale of the lettuce at Indian- 
apolis for $2 per crate delivered. As stated in our previous order, the 
proper basis for awarding damages for respondent’s breach of the con- 
tract would be the difference between the value of the lettuce delivered 
and the lettuce that should have been delivered. There is no difficulty 
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in determining the value of the lettuce that should have been delivered, 
since complainant sold the shipment in transit at Kansas City as a car 
of 4 dozen size. However, in view of the foregoing, we cannot accept 
the price for which complainant resold the lettuce at Indianapolis as 
the value of the lettuce at time of delivery and as proof of the damage 
sustained. 

After a careful review of the record in this case, it is concluded that 
the order of August 26, 1949, is supported by the evidence and the law 
applicable thereto. Accordingly, complainant’s petition for reconsid- 
eration is hereby dismissed. 

_Copies of this order shall be served upon the parties. 


(No. 2430) 


Steve Darr Company v. Mexican Propuce Company. PACA Doc. 
No. 4824. Decided April 26, 1950. 


Evidence—Damages—Breach of Contract—Amount Offered in Settlement 


Where, pursuant to the contract of the parties, respondent delivered to com- 
plainant a carload of tomatoes which were not in suitable shipping condi- 
tion, and complainant resold the tomatoes over a 2-week period of time, 
held, that the evidence showing complainant was damaged by respondent’s 
breach of contract is insufficient to prove the exact damages sustained, but 
since the evidence shows complainant suffered damages in the amount earlier 
offered by respondent in full settlement of the claim, complainant should be 
awarded reparation for that amount.* 


Evidence—Lack of Suitable Shipping Condition 


Where the percentage of decay in a carload of tomatoes was excessive at 
destination, and transportation service and conditions were normal, it is 
concluded the tomatoes were not in suitable shipping condition irrespective 
of whether the decay was caused by disease of field origin.* 


Damages—Failure to Deliver Commodity 


The proper measure of damages for failure to deliver tomatoes meeting contract 
requirements is the difference in value between tomatoes of the kind that 
should have been delivered and those that were delivered as of the time and 
place of delivery.* 


Mr. Thomas Francis Levins, of Montreal, Canada, for complainant. Mr. James 
V. Robins, of Nogales, Arizona, for respondent. Mr. E. 8. French, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a e¢ seg.) instituted by 
an informal complaint filed on March 12, 1947. In the formal com- 
plaint, filed June 12, 1947, it is alleged that complainant purchased 
from respondent a carload of tomatoes, grading 88 percent U. S. No. 1, 
at a total purchase price of $2,190.50 f. o. b. shipping point (the 
Mexican border). It is further alleged that respondent delivered 
tomatoes which failed to meet contract requirements, and that, as a 
result, complainant was damaged in the sum of $3,620. This amount 
is alleged to be the difference between the value of a carload of tomatoes 
which would meet contract requirements and the market value of the 
shipment actually delivered. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served by registered 
mail on complainant on September 19, 1947. A copy of the formal 
complaint and a copy of the report of investigation made by the 
Regulatory Division were served by registered mail on respondent on 
September 22, 1947. 

Respondent filed an answer admitting the sale of a carload of 
tomatoes to complainant, but denying that respondent failed to deliver 
tomatoes meeting contract requirements. Respondent alleges com- 
plainant purchased the tomatoes on the basis of a U. S. Government 
inspection certificate, and that respondent made no representation as 
to the grade of the tomatoes at destination (Montreal, Canada), the 
sale being on an f. o. b. basis. Respondent also alleges that the iden- 
tical tomatoes agreed to be delivered to complainant, those contained 
in car PFE 31331, were actually delivered to complainant. Respond- 
ent denies any liability to complainant, and alleges in its answer that 
if the tomatoes arrived in a deteriorated condition as contended by 
complainant, “such condition was caused by chill or freezing or im- 
proper handling by the complainant or its agents or other cause 
beyond respondent’s control.” 

A hearing was held at Nogales, Arizona, on May 16, 1949, at which 
both parties were represented by counsel. Leo Klein, complainant’s 
Secretary-Treasurer, testified on behalf of complainant and the testi- 
mony of complainant’s deposition witnesses, J. Demers, L. Warring- 
ton, and J. L. Townshend, was included with complainant’s evidence 
in the record. The testimony for respondent was offered by its presi- 
dent, Walter Holm. 
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FINDINGS OF FACT 


1. Complainant, Steve Dart Company, is a corporation whose post 
office address is 1665 Trundel Avenue, Montreal, Quebec, Canada. 

2. Respondent, Mexican Produce Company, is a corporation whose 
post office address is Post Office Box 590, Nogales, Arizona. At the 
time of the transaction involved herein, respondent was licensed under 
the act. 

8. On or about January 14, 1947, in the course of interstate and 
foreign commerce, the parties entered into an agreement for the sale 
by respondent to complainant of 910 lugs of 88 percent U. S. No. 1, 
Chiquita brand, Mexican grown tomatoes, then rolling in car PFE 
31331. The tomatoes had been shipped from Navojoa, Sonora, 
Mexico, on January 7, 1947, and crossed the border on or about the 
day of sale. This sale was negotiated by George L. Hendry, a broker 
of Montreal, Quebec, Canada, at the agreed price of $2.50 per lug 
for 650 lugs of the 6 x 7 size, and $2 per lug for 260 lugs of the 7 x 7 
size, plus 5 cents per lug crossing charge on the 910 lugs in the carload, 
or a total of $2,190.50 f. o. b. shipping point. The total purchase price 
was paid by complainant to respondent. 

4. A U.S. Federal certificate of inspection covering the top layer 
lugs of the shipment at Nogales, Sonora, Mexico, on January 13, 1947, 
shows that the tomatoes in car PFE 31331 were “approximately 77% 
mature green, 15% turning, and 8% firm ripe; * * * no decay,” 
and graded 88 percent U. S. No. 1 quality. On or about January 14, 
1947, the shipment was diverted from Nogales, Arizona, to com- 
plainant at Montreal, Quebec, Canada, where it arrived at 8:25 p. m. 
on January 23, 1947. The car moved under normal transportation 
service and conditions. This car was placed for unloading at 2:30 
a. m. on the following day and was promptly unloaded into a terminal 
warehouse where an inspection for condition was immediately made 
by the Canadian Department of Agriculture inspection service. The 
certificate of this inspection shows that it was made at 9 a. m. on 
January 24, 1947, and states “Of tomatoes free from decay: 22% 
mature green, 23% turning, 33% ripe and firm, 22% ripe and soft. 
Decay ranges from 6% to 53% average 24% (soft rot).” 

5. Complainant resold 386 lugs of tomatoes from the shipment on 
January 24, 1947; 91 lugs on January 25; and 185 lugs on January 27, 
1947. The remaining 203 lugs were resold between January 28 and 
February 7, 1947. Forty-three lugs of tomatoes were lost in repack- 
ing and two lugs are eliminated from complainant’s record of sales 
with a notation of “no charge.” Net proceeds of $930 were received 
by complainant on the resales. 
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6. Formal complaint was filed on June 12, 1947, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


The contract of sale in tais case called for tomatoes grading 88 per- 
cent U. S. No. 1 and was made on an f. o. b. shipping point basis. The 
tomatoes were therefore required to be in suitable shipping condition. 
Regulations, Sec. 46.24 (i), (j), and (k). A certificate of Federal 
inspection which was made at Nogales, Sonora, Mexico, on January 13, 
1947, restricted to the top layer of the load, shows that the tomatoes 
then averaged approximately 88 percent U. S. No. 1 quality with no 
decay. The shipment was in transit from very soon after the time 
when this inspection was made on January 13, 1947, until it arrived 
at Montreal, Quebec, Canada, on January 23, 1947. This is a normal 
period of time for the distance traveled. Also, the transportation 
service and conditions under which the shipment traveled appear to 
have been normal. A certificate of inspection for condition made by 
the Canadian inspection service at 9 a. m. on January 24, 1947, at 
Montreal disclosed decay ranging from 6 percent to 53 percent, averag- 
ing 24 percent. This certificate also states that the decay was “soft 
rot.” After analysis of samples taken from the shipment in question 
approximately 3 weeks later, Professor John G. Coulson of MacDonald 
College, Quebec, Canada, made a report disclosing that, in his opinion, 
the decay was occasioned largely, if not entirely, by Alternaria rot 
which, he states, is due to a fungus growth of field origin. Respondent 
suggested that the tomatoes may have been overheated or chilled en 
route, but there is no proof as to this. Irrespective of whether the 
decay was caused by a disease of field origin, the high percentage of 
decay on arrival, where the transportation service and conditions were 
normal, leads us to the conclusion that the tomatoes were not in suitable 
shipping condition at the time of sale by respondent to complainant. 
Accord, Cayuga Producers Cooperative, Inc. v. Krotzki Farm Prod- 
ucts, 8 A. D. 287. 

Since the tomatoes in question were not in suitable shipping con- 
dition, respondent is in violation of section 2 of the act, and is liable 
to complainant for any damages which can be shown to have resulted 
from the breach. Cayuga Producers Cooperative, Inc. v. Kroteki 
Farm Products, supra. The proper measure of damages in such case 
is the difference in value between tomatoes of the kind that should 
have been delivered and those actually delivered as of the time and 
place of delivery. The Auster Co. et al. v. Watson Co.,8 A. D. 798, 803, 

Although it is reasonably clear that complainant was damaged by 
respondent’s failure to deliver tomatoes which were in suitable ship- 
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ping condition, the evidence is insufficient to show the extent of such 
damage. Complainant’s evidence on this point consists only of an 
account sales. This account sales shows that of the 910 lugs of toma- 
toes comprising the shipment, 386 lugs were sold on January 24; 91 
lugs were sold on January 25; and 185 lugs were sold on January 27. 
Resales of the remaining 203 lugs of tomatoes were made between 
January 28 and February 7, 1947 [43 lugs were lost in repacking and 
on 2 there was “no charge”]. The sales in all covered a period of 
some 14 days. During this time the tomatoes undoubtedly deteri- 
orated further. Because of the period of time which elapsed between 
_ arrival of the shipment and final resales, we think that evidence as to 
the amount of proceeds received from these resales cannot be consid- 
ered as accurately reflecting the value of the tomatoes at the time of 
- arrival at destination. Federal Fruit and Produce Co. v. Price Dis- 
tributing Co., PACA Docket No. 4925, decided January 4, 1950. 
Considering further the question of damages, the Canadian certifi- 
cate of inspection made at Montreal on January 24, 1947, indicates 
that decay of the tomatoes then ranged “from 6% to 53% average 24% 
(soft rot).” Upon the premise that approximately 24 percent of the 
tomatoes were of little or no commercial value, and that if they had 
met contract requirements they would have been worth at least $5 
per lug, as evidenced by the Dominion Department of Agriculture 
Marketing Service Report for Montreal for the week ending January 
25, 1947, then it would appear that complainant suffered a loss of 
approximately $1,092. This, of course, is not the proper method of 
assessing damages in a case of this kind, and probably does not reflect 
complainant’s entire loss. The computation, however, does serve to 
show that, upon the evidence of record, complainant suffered damages 
of at least this amount. In the early stages of this controversy, and 
prior to March 1, 1947, respondent offered half of the invoice price 
(or $1,095.25) in full settlement of the claim. This offer was rejected. 
Since the evidence shows complainant suffered a loss of at least $1,092, 
and respondent at one time offered almost the identical amount in 
settlement of the claim, we think that, instead of dismissing the com- 
plaint for lack of proof as to the exact amount of damages suffered, 
complainant should be awarded reparation in the amount of $1,092. 
The facts should be published. 


ORDER 





Within 30 days from the date hereof respondent shall pay to com- 
plainant, as reparation, $1,092, with interest thereon at the rate of 
5 percent per annum from February 1, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2431) 


Morray Griss v. Grnnmanp & Company. PACA Doc. No. 5139. 
Decided April 28, 1950. 


Failure to Pay Purchase Price—Evidence—Burden of Proof of 
Affirmative Defense 


Where respondent alleged, as a defense to a complaint against it to recover the 
unpaid balance of the purchase price of a shipment of apples, that com- 
plainant contracted to sell to respondent apples of Extra Fancy and Fancy 
grade and that a new contract was entered whereby complainant authorized 
respondent to sell the apples for complainant’s account, it is held, that the 
burden is on respondent to show the grade alleged was part of the contract 
of purchase and sale and that a new contract was entered and that since 
respondent has failed to support its defense, complainant is entitled to an 
award of reparation in the amount of purchase price.* 


Mr. Lloyd M. Parrett, of Burges, Scott, Rasberry & Hulse, of FE! Paso, Texas, and 
Mr. J. L. Nellis, of Washington, D. C., for complainant. Mr. David J. Smith, 
of El Paso, Texas, for respondent. Mr. William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499: ef seq.), 
and was instituted by the filing of a complaint by complainant alleging 
failure on the part of respondent to pay the full purchase price for a 
truckload of apples shipped from California to Texas on or about 
September 18, 1948. An informal complaint was received October 
19, 1948, and a formal complaint was received May 10, 1949. An in- 
vestigation was made by the Department and a copy of the report 
of investigation was served upon complainant’s attorney May 26, 1949. 
Copies of the report of investigation and the formal complaint were 
served upon respondent on May 30, 1949, 

Respondent filed an answer June 16, 1949, claiming that the apples 
received were not of the grade and quality contracted for; that re- 
spondent notified the complainant within 24 hours after the apples 
arrived that respondent would not accept the apples; that complainant 
requested respondent to accept the apples as complainant would make 
an allowance for any loss sustained; and that relying on this sub- 
sequent agreement respondent sold the apples and has correctly 
accounted to complainant for all the proceeds of such sales. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 


887358 —50——7 
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A hearing was held at El Paso, Texas, on November 1, 1949. Both 
parties were represented by counsel. -Murray Griss, the complainant, 
testified in his own behalf. W.A. Wunsch, supervisor of New Mexico 
Fruit and Vegetable Standards, Miles E. Dart, an employee of re- 
spondent company and Craig Gilliland, Jr., a partner of respondent’s 
firm, testified for respondent. The deposition of Mathew Mello, 
County Agricultural Commissioner of Santa Cruz County, California, 
was introduced in evidence for complainant. Complainant filed a 
brief November 28, 1949, 


FINDINGS OF FACT 


- 1. Complainant is an individual, Murray Griss, whose address is 
P. O. Box 387, Salinas, California. 
2. Respondent is a partnership composed of Craig Gilliland, Sr., 
and Craig Gilliland, Jr., trading as Gilliland & Company, whose 


address is Ochoa and Overland Streets, El Paso, Texas. At thetimeof | 


the transaction complained of herein, respondent was licensed under 
the act. 

3. On or about September 16, 1948, complainant as a buying broker 
and upon the request of respondent purchased for respondent 833 
boxes of Watsonville, California, Red Delicious Apples at the agreed 
price to the respondent, f. o. b. Watsonville, California, of 1114¢ per 
pound for 4 tier (size) and 9¢ per pound for 414 tier (size), the invoice 
price being $3,435.52. 

4. On September 18, 1948, complainant delivered to respondent’s 
contract carrier 833 boxes of apples which according to State Inspec- 
tion Report were Delicious-Double Red Apples with the remark “OK” 
which mean that the defects were within tolerance. The apples ar- 
rived at respondent’s place of business early in the morning of Septem- 
ber 20, 1948. Invoice of Sale issued Monday, September 20, 1948, and 
forwarded to respondent, was the only written memorandum intro- 
duced and shows the description of products, terms and price as 
follows: 


609 Boxes 4 Tier D. R. Delicious 











I IN see pesca #26442 

ack cncal chutes as crepe abe vit tba cepincieiwenii 2350 
I sitet ici trtieceecne ia nlnipein 23092 atili4cents $2655.58 

224 Boxes 41% Tier D. R. Delicious 

RN I iiss raped chested cpinnictsnnte 9898 

| eitiepetn cccletecrcctineareteaisin ansineaannibaiaase 1232 
NN estas cate atten iginsenminaeeeeee 8666 at9cents___ 779. 94 
RN reece eee genetics comeemaiepestoseaeaenansm iebesenacee $3435. 52 
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This invoice shows a discrepancy in the weight figures of the 4 tier 
apples but the sum of the net weight at the agreed price together with 
that for the 414 tier apples corresponds with the contract price. 

5. The apples were shipped by truck, hired by respondent, in inter- 
state commerce from Watsonville, California, to E] Paso, Texas, and 
respondent accepted the produce upon arrival. 

6. Respondent paid complainant $1,456.95 which was accepted by 
complainant as part payment on the purchase price of the apples but 
respondent has failed to pay the unpaid balance of $1,978.57. 

7. Informal complaint was filed with the Regulatory Division on 
October 19, 1948, and within nine months after the cause of action 
accrued. 

CONCLUSIONS 


Complainant as a buying broker and as agent of respondent located 
and obtained for respondent at respondent’s request 833 boxes of 
Watsonville Double Red Delicious apples at an agreed price basis 
f. o. b. shipping point Watsonville, California. 

The controversy in this case revolves around the contract terms with 
respect to the grade of apples purchased. The complainant contends 
that no grade was specified and that he informed respondent that the 
seller was labeling the apples “Combination Fancy and C Grade”. Re- 
spondent in its answer states that complainant advised respondent 
that the apples were “Extra Fancy and Fancy.” The contract was 
consummated by telephone without written confirmation and it is 
difficult to determine which version is correct. The invoice of sale, 
however, dated September 20, 1948, forwarded to the respondent made 
no mention of grade or quality other than “D. R. Delicious” and com- 
plainant’s letter of September 22, 1948, in reference to respondent’s 
telephone conversation reaffirms complainant’s understanding that the 
contract called for “Double Red Delicious” apples without mentioning 
grades. Furthermore, the shipment of apples was accepted by the 
respondent. 

The respondent explains its acceptance of the apples on the ground 
that a new contract was entered into September 20, 1948, whereby 
complainant agreed to allow the respondent to sell the apples for com- 
plainant’s account. No written confirmation was made or offered to 
prove the existence of such an arrangement except a telegram dated 
22 days after the alleged agreement and it is difficult to understand 
why a buyer of apples having been, as he claims, relieved of liability 
by an arrangement between the parties would wait 22 days before 
confirming the new arrangement. We note that respondent’s letter 
to the United States Department of Agriculture dated November 12, 
1948, quotes complainant as saying to the respondent on or about 





526 §PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9 A.D, 


September 23, 1948, “The apples are yours, you bought them f. o. b, 
and that’s all there is to it. I expect payment in full.” This confirms 
the view that no new agreement was reached September 20, 1948. 

It is concluded, therefore, that the respondent purchased the ship- 
ment in reliance upon inspection made by complainant acting as his 
agent. Complainant paid for the apples and delivered them to re- 
<pondent’s carrier in accordance with contract, then invoiced respond- 
ent accordingly. Title to the apples passed to respondent at the time of 
delivery to his carrier at Watsonville, California. Respondent has 
failed to support its defense that the contract called for a specific grade 
or quality, nor has respondent established that a new contract was 
entered into whereby complainant authorized respondent to sell the 
apples for complainant’s account. 

Respondent’s failure to pay complainant the full amount of the 
contract purchase price of $3,435.52, for the shipment of the truckload 
of apples involved in this proceeding was in violation of Section 2 of 
the act, which violation caused complainant damages in the amount of 
$1,978.57. Reparation, plus interest, should be awarded accordingly. 
The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,978.57, with interest thereon at the rate 
of five per cent per annum from October 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2432) 
PACA Doe. No. 5222.* Decided April 28, 1950. 
Dismissal—Failure to Prove Breach of Warranty—Delivered Sale 


Where complainant contends potatoes purchased from respondent on delivered 
basis were not up to the grades warranted and that respondent agreed to 
protect complainant against any loss sustained on resorting the potatoes, 
held, that complainant failed to show the potatoes were not of the grades 
warranted at the time of delivery and, therefore, the complaint should 
be dismissed.** 


Mr. Warfield Z. Miller, of Richmond, Kentucky, for complainant. Mr. R. W. 
Gudgceon and Mr. LeRoy W. Gudgeon, of Chicago, Ilinvis, for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—P4 
**Refercnce to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.——-Kd. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was filed on behalf of complainant on May 5, 
1949. Complainant filed a formal complaint on August 29, 1949, al- 
leging that on or about September 13, 1948, it contracted to purchase 
from respondent a carload of Idaho Russett potatoes at a total price 
of $1,413, delivered at * * *. Complainant alleges further that 
the potatoes received were not in accordance with contract require- 
ments and that it sustained damages in the amount of $284.90, being 
the difference between the market value of potatoes of the grades 
warranted and the value of those actually received. Reparation is 
requested for this amount. 

A copy of the report of investigation made by the Fruit and Vege- 
table Branch of the Department was served by registered mail upon 
complainant on October 22, 1949. A copy of the report of investiga- 
tion and a copy of the formal complaint were served by registered 
mail upon respondent on October 21, 1949. 

An answer to the formal complaint was filed on November 21, 1949. 
Respondent admits that the contract was as set forth in the complaint, 
but denies that the potatoes failed to meet the contract specifications 
and denies that complainant sustained any loss by reason of any 
action on the part of respondent. 

Since the amount in controversy in this proceeding is less than $500, 
the shortened method of procedure has been used in accordance with 
section 47.20 of the rules of practice (7 CFR Part 47). The parties 
rely solely upon their verified pleadings and attached exhibits. 


FINDINGS OF FACT 


1. Complainant, * * *, isa partnership composed of * * *, 


whose addressis * * *, 

2. Respondent, * * *, is a partnership composed of * * *, 
whose address is * * *. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On September 13, 1948, the two parties entered into a contract 
for the sale by respondent to complainant of a carload of Idaho Russet 
potatoes. Respondent represented that the potatoes had been shipped 
from Idaho on September 11, 1948, in car ART 23628; and that the 
car contained 210 sacks of grade U. S. No. 1, Size A, washed, and 150 
sacks of grade U.S. No. 2. The agreed prices were $4.30 per sack for 
the potatoes grading U.S. No. 1 and $3.40 each for those grading U.S. 
No. 2, or a total price of $1,413, delivered at * * *. 
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4. Car ART 23628 was shipped from * * * on September 11, 
1948. The potatoes therein were inspected on the same day, prior to 
shipment, and 210 sacks were certified as grade U.S. No. 1, Size A, and 
150 sacks were certified “Idaho Utility, also meets the requirements of 
U.S. No. 2, Size A 2 inches minimum.” The Federal certificate states 
as to quality and condition: 

“Firm mostly moderately, many badly skinned, washed, generally clean. U. 8. 
No. 1 mostly fairly well, many well shaped. Idaho Utility consisting mostly of 
worm damage, clipped and misshapen potatoes. No soft rot. Grade defecty 
within tolerance.” 

5. The shipment arrived at * * *, at 10 a. m., September 
~ 18, 1948, and the carrier gave complainant notice of arrival at 1 p. m., 
the same day. Unloading was begun by complainant on Monday, 
September 20, 1948, and was completed the next morning. Complain- 
ant sent to respondent the following telegram dated September 20: 


“WE UNLOADED AND INSPECTED PART OF POTATOES TOO MANY BAD 
ONES PLEASE ADVISE.” 


Respondent’s telegram sent September 21 in reply reads: 


“ANSWERING ART 23628 GET GOVERNMENT AND EQUIPMENT INSPEC- 
TION WILL PROTECT SHRINKAGE AND LABOR GO EASY AS POSSIBLB 
AS WORKING VERY CLOSE THANKS.” 

6. Complainant did not have the potatoes officially inspected at 
Richmond. 

7. Complainant paid the carrier freight charges totaling $527.61, 
leaving a balance due respondent of $885.39. This net amount was 
paid in full to respondent. 

8. The informal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


In the formal complaint, complainant alleges that respondent con- 
tracted to sell complainant 210 sacks of Idaho Russet potatoes, grade 
U. S. No. 1, Size A, washed, and 150 sacks grading U. S. No. 2, at 
$4.30 and $3.40 per sack, respectively, delivered at * * *. It is 
alleged further that the potatoes failed to meet the contract require- 
ments; that on September 20, 1948, when the potatoes were unloaded 
into storage, complainant noticed a few sacks with small spots but 
considered this inconsequential; that a few sacks sold to customers on 
September 20 and 21 were examined and the potatoes in the center 
of the sacks were moldy and rotten; and that complainant sorted 
three sacks and salvaged only 30 pounds and later sorted four more 
bags and 15 pounds were salvaged. Complainant alleges further 
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that the condition of the potatoes arose from the fact that they were 
too green when shipped. 

In the formal answer, respondent alleges that it relied upon the 
Federal inspection certificate issued at the shipping point and, there- 
fore, warranted the potatoes when shipped to be of the grade certified. 
In addition, respondent alleges that, by the telegram dated September 
21, 1948, it put complainant on notice that Federal and equipment 
inspections were to be obtained before protection against any loss 
would be granted by respondent. 

The invoice and confirming telegram sent by respondent to com- 
plainant express a sale on a “delivered” basis by reason of the use of 
such term. Section 46.24 (p) of the Regulations (7 CFR Part 46), 
prescribes, in effect, that, with respect to a “delivered sale,” the produce 
shall at the agreed destination meet the requirements of the grade 
specified in the contract. Anonymous, 8 A. D. 257, 259. It is con- 
cluded that the contract involved herein was on a delivered basis, and, 
therefore, the potatoes at the time of delivery at * * *, were 
required to be of the grade specified. 

The U. S. Standards for Potatoes (7 CFR 51.366) provides a tol- 
erance for defects in the U. S. No. 1 and U. S. No. 2 grades as follows: 

“In order to allow for variations other than size, incident to proper grading 
and handling, not more than 6 percent of the potatoes in any container may be 
below the requirements of the grade but not to exceed one-sixth of this amount, 
or 1 percent, shall be allowed for potatoes affected by soft rot or wet breakdown. 
In addition, not more than 5 percent may be seriously damaged by hollow heart 
and internal discoloration.” 

To show the condition of the potatoes received, complainant sub- 
mitted as a part of the formal complaint a “Car Load Perishable In- 
spection Report” issued by the Louisville & Nashville R. R. Co. The 
report states that * * * was notified of the arrival of car 23628 
by telephone at 1 p. m. September 18, 1948, and that unloading began 
on September 20 and was completed at 10 a. m. the following day. It 
further appears that * * * made complaint to the carrier as to 
rotten and moldy potatoes on September 22, but the carrier’s inspec- 
tion of the potatoes in complainant’s warehouse was not made until 
8 a. m. September 25. The inspector made the following remarks, 
“The bags that I examined were the worst I have ever run across,” and 
“do not think would have helped any if had seen them the first thing 
as they appear to go to the bad as soon as they stay out in the open fora 
while and the warm air strikes them.” 

During the investigation of the informal complaint, the Fruit and 
Vegetable Branch, by letter dated May 11, 1949, requested complainant 
to submit detailed information with respect to the loss claimed. A 
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photostatic copy of complainant’s letter in reply is contained in the 
report of investigation. In this letter, dated May 19, complainant 
states in part as follows: 
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“We received 210 U. S. #1 Idaho potatoes. We reworked the lot and salvaged 
74, 100# bags, and 957, 10% hags. We get ten, 10 bags from one bag of potatoes, 
so the 957 makes an average of $6, 1004 bags. The total is 96 plus 74, or 170 bag 
salvaged and a less of 40 bags of #1 Idaho. 

“We received 150 bags of Ideho Utility. We reworked the whole lot and 
salvaged 43, 100# bags. We salvaged 741, 104 bags of 74, 100# bags. The total 
is 74 plus 438, or 117 bags salvaged, making a loss of 23 bags. Total loss: 





rare ee ee @ $4.30 172. 00 
nr EIR. er ck ee eee @ 3.40 112. 20 
Ra a rt ~... $284. 20 


“Our regular employees worked these potatoes at no extra cost to us. That is 
why we nade no claim for labor. We used the bags * * * sent for 1007 
potatoes and our bags for 106# potatoes. We wanted to be fair with them be- 


, 


cause they asked us to go easy as possible.” 
Complainant has the burden of proving by a preponderance of the 
evidence a breach of warranty by respondent and the damages sus- 
tained by complainant as a result of the breach. In our opinion, the 
evidence is inadequate on both points. The L. & N. inspector failed to 
state the number of sacks of potatoes inspected in complainant’s ware- 
house and admittedly he did not inspect any of the undisclosed portion 
of the shipment which was stored in complainant’s cold storage room. 
Complainant submitted no satisfactory evidence as to what was wrong 
with the potatoes or when the potatoes were resorted. Obviously, re- 
spondent would not be liable for deterioration in the potatoes several 
weeks after delivery. The formal complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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COURT DECISIONS 


ALEXANDER Marketine Company v. Harrispurc Datty Market, 
9F. R. D. 248. Decided August 2, 1949. 


UNITED STATES DISTRICT COURT, MIDDLE DISTRICT PENNSYLVANIA 


Civil Action No. 3378 


Personal Service of Notice of Appeal Not Required—Nonresident Adverse 
Party—Service by Registered Mail 
Where respondent-appellant proved the mailing of a copy of the notice of appeal 
to the complainant, a nonresident, by registered mail, the court held that 
personal service by the United States Marshal upon complainant was not 
required under the Perishable Agricultural Commodities Act, 1930.* 


Proceedings Under Perishable Agricultural Commodities Act, 1930 Excepted 


From Federal Rules of Civil Procedure—Commencement of Proceedings 

The Perishable Agricultural Commodities Act, 1980, as amended, (7 U. S. C. A. 
Section 499g (c)) excepts the proceedings under the act from the Federal 
Rules of Civil Procedure with respect to the manner of commencement of the 
proceedings required by Rule 81 (a) (4).* 

+[248] A reparation order was made by the Secretary of Agriculture 
after a hearing under the Perishable Agricultural Commodities Act on 
the complaint of the Alexander Marketing Company against the Har- 
risburg Daily Market. On motion by the Alexander Marketing Com- 
pany to dismiss the appeal taken by the Harrisburg Daily Market from 
the reparation order. 

Motion to dismiss denied. 

t[249] William A. Bissell, of Stark, Bissell & Griffith, Scranton, 
Pa., Seward R. Moore, Neil A. Riley, Minneapolis, Minn., for plain- 
tiff. 

James W. Reynolds, of Shelley & Reynolds, Harrisburg, Pa., for 
respondent. 

Watson, Chief Judge. 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—-Ed. 
tItalic figures in brackets refer to first word beginning a page in 9 F. R, Db. 248-—KHd 
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This is an appeal by Harrisburg Daily Market from a reparation 
order made by the Secretary of Agriculture, after hearing held at 
Harrisburg in this District under the Perishable Agricultural Com- 
inodities Act, 1930, Section 7 (c), as amended, 7 U.S. C. A. 499g (c). 
The matter is before the Court on a motion to dismiss the appeal by 
Alexander Marketing Company, complainant, before the Secretary 
of Agriculture and appellee in this proceeding. 

Dismissal of the appeal is sought on the grounds that (1) the Alex- 
ander Marketing Company is not a resident of the State of Pennsyl- 
vania and was not, and is not, subject to service of process of the 
_ United States District Court for the Middle District of Pennsyl- 

vania; and (2), if said Alexander Marketing Company is subject to 
service of process of the United States District Court for the Middle 
District of Pennsylvania, such service was not made personally by 
a United States Marshal, as required by Rule 4 (c) of the Federal 
Rules of Civil Procedure, 28 U. S. C. A. 

Section 7 (c) of the Perishable Agricultural Commodities Act, as 
amended, states in part: “Either party adversely affected by the 
entry of a reparation order by the Secretary may * * * appeal 
therefrom to the district court of the United States for the district 
in which said hearing was held. * * * Such appeal shall be per- 
fected by the filing of a notice thereof together with a petition in 
duplicate which shall recite prior proceedings before the Secretary, 
and shall state the grounds upon which petitioner relies to defeat 
the right of the adverse party to recover the damages claimed, with 
the clerk of said court with proof of service thereof upon the adverse 
party, together with a bond in double the amount of the reparation 
omare *.)? 3S" 

[1] Proceedings under this Act are excepted from the Federal 
Rules of Civil Procedure with respect to the manner of commence- 
ment of the proceedings by Rule 81 (a) (4) of the Federal Rules of 
Civil Procedure, 28 U. S. C. A. which provides in part: “These rules 
do not alter the method prescribed by the * * * Act of June 10, 
1930, c. 436, § 7, 46 Stat. 534, as amended Title 7 U.S. C. A. § 499g (c), 
for instituting proceedings in the district courts of the United States 
to review orders of the Secretary of Agriculture.” See Login Corp. 
v. Botner et al., D. C. N. D. Cal. 1947, 74 F. Supp. 133. Therefore, 
the language of the Perishable Agricultural Commodities Act must 
control the proper method for instituting these proceedings in this 
Court. 

The only question here is, whether the respondent-appellant fol- 
lowed that portion of the Act which requires filing with the clerk 
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a proof of service of the notice of appeal and the appeal petition on 
the adverse party. There is no doubt that respondent-appellant com- 
plied with all other requirements of the Act for instituting such pro- 
ceedings. 

The respondent-appellant filed an alleged proof of service of the 
notice of appeal and the appeal petition by certifying that it mailed 
at the post office at Harrisburg, Pennsylvania a copy of an attached 
letter, notice of appeal and appeal petition to Alexander Marketing 
Company, San Benito, Texas, and Messrs. Seward R. Moore and Neil 
Riley, 415 Northwestern National Life Insurance Building, Minne- 
apolis, Minnesota, attorneys for Alexander Marketing Company, and 
by attaching registered receipts for the same. After the filing of 
the motion to dismiss, the respondent-appellant also filed an alleged 
proof of service of appeal in the form of registered return receipts 
for the above mentioned letters. 

[2] Congress intended to require proof that the adverse party 
received notice that an appeal had been instituted. It is clear that 
Congress did not intend to require personal service by a United States 
Marshal upon the adverse party in the case +[250] of an appeal from 
a reparation order of the Secretary of Agriculture. Such construc- 
tion would make an appeal under the Act impossible in most cases. 
The Act permits an appeal only to the District Court of the United 
States for the district in which the Secretary of Agriculture held 
the hearing. Seldom if ever do both parties to the proceedings reside 
in the district in which the hearing was held. It could not have been 
the intent of Congress to extend the right to such appeal to some 
parties aggrieved by the award of the Secretary of Agriculture and 
not to others who find it impossible to cause personal service to be 
had as contended by the Alexander Marketing Company, complain- 
ant-appellee. 

[3] The respondent-appellant in this case has perfected its appeal 
by complying with all the provisions of the Perishable Agricultural 
Commodities Act as to appeals, and this Court has jurisdiction of 
the matter. 

The motion to dismiss will be denied. 

Now, August 2, 1949, the motion by Alexander Marketing Com- 
pany to dismiss the appeal in this case is denied. 


tItalic figures in brackets refer to first word beginning a page in 9 F. R. D. 248.—Hd. 
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AvexaNnper Marketing Company v. Harrispure Datty Marker,* 
87 F. Supp. 124. Decided November 19, 1949. 


UNITED STATES DISTRICT COURT, MIDDLE DISTRICT, PENNSYLVANIA 
Civil Action No. 3378 


De Novo Proceeding—Effect of Evidence Failing to Overcome Prima Facie Case 


Where the Secretary of Agriculture entered a reparation award with respect 
to a claim for refusal to accept the produce in favor of Alexander Marketing 
Company, complainant, against Harrisburg Daily Market, respondent, who 
appealed the case, the District Court sustained the Secretary’s order for 
complainant and held that the evidence submitted by respondent did not 
overcome the prima facie case made out by complainant and, notwith- 
standing the proceeding in the D‘strict Court is not in the nature of an 
appeal from, or review of, the Secretary’s determination, but is a proceeding 
de novo.** 


Evidence—Effect of Failure to Overcome Prima Facie Case 


The evidence submitted by the respondent in this case, the District Court held, 
did not overcome the prima facie case made out by complainant before the 
Secretary of Agriculture to the effect that the tomatoes in question were 
federally inspected at shipping point, at which time they were certified to 
be U. S. No. 1 grade and in suitable shipping condition, as required by the 
terms of the contract between the parties.** 


Damages—Resale of Commodity—Costs—Reasonable Attorney’s Fee 


The District Court ordered judgment to be entered against respondent in favor 
of complainant for the amount of the difference between the sale price 
of the produce and the net sum realized on resale, for costs, and for rea- 
sonable attorney’s fee.** 


William A. Bissell (of Stark, Bissell & Griffith), Scranton, Pa., Seward R. Moore, 
Neil A. Riley, Minneapolis, Minn., for plaintiff. 
James W. Reynolds (of Shelley & Reynolds), Harrisburg, Pa., for respondent. 


Watson, Chief Judge. 

t [124] This is an appeal by Harrisburg Daily Market from a rep- 
aration order of the Secretary of Agriculture wherein the Harrisburg 
Daily Market was ordered to pay to Alexander Marketing Company 
the sum of $1,339.10 with interest at five per cent. (5%) from June 15, 
1947. The appeal was taken under Section 499¢ of Title 7 U.S.C. A., 
and the case was tried de novo by this Court without a jury. 

At the trial, the complainant (appellee) introduced into the record 
the findings of fact and the order issued by the Department of Agri- 


*8 A. D. 273, sustained.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 


tItalic figures in brackets refer to first word beginning a page in 87 F. Supp. 124.—Ed. 
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culture in this proceeding. These findings were that complainant is 
« corporation whose address is San Benito, Texas; that respondent is 
a partnership, whose address is Harrisburg, Pennsylvania, and who 
was licensed under the Perishable Agricultural Commodities Act, 7 
U.S. C. A. § 499a et seq., during the time of the transaction herein in- 
volved; that, on June 6, 1947, respondent purchased from complainant 
one carload of Texas U. S. No. 1 tomatoes in Car NWX8393 at $4 per 
lug f. o. b. shipping point or $3,120.00 for the 780 lugs in the carload; 
that Shanpanier Brokerage Company, of Scranton, negotiated the con- 
tract between the parties; that the tomatoes were federally inspected 
at shipping point and were certified to be mature green and U.S. No. 1 
grade with no decay; that the tomatoes were shipped from Athens, 
Texas, on June 6, 1947; that the shipment arrived at Harrisburg at 
9:30 A. M. on June 11, 1947; that respondent requested federal inspec- 
tion at 11:00 A. M. on June 11, 1947; that inspection was made at 
7:40 P. M. on June 12, 1947; that this inspection certificate notes under 
“Condition” an average of 6 per cent. (6%) decay, ranging from 3 to 
iz per cent. in most samples, none in some, the decay being mostly 
bacterial soft rot ¢| 725] in various stages; that this inspection certifi- 
‘ate notes than an average of 8 per cent. (8%) of the tomatoes con- 
tained numerous discolored sunken areas; that the quality factors 
were within the 10 per cent. (10%) tolerance allowed in the U.S. No. 1 
grade, and that the bunkers were empty of ice and the temperatures 
of the product in the doorways were 80 degrees at the top and 78 de- 
grees at the bottom; that respondent rejected the shipment within one 
hour after receipt of this inspector’s report; that complainant resold 
the tomatoes in this car at Philadelphia on or about June 16, 1947 at 
prices ranging from $2.75 to $3.25 per lug, with gross proceeds of 
$2,482.56, and net proceeds, after deductions for freight, selling 
charges and other expenses, of $1,780.90; that no payment has been 
made by respondent to complainant on account of this transaction; 
and that the formal complaint was filed within nine months after the 
cause of action accrues. The complainant also introduced into the 
record the original certificate of the inspection of this carload of toma- 
toes made at the point of shipment. This certificate states that these 
tomatoes were U.S. No. 1 grade on June 6, 1947 at Athens, Texas. 

[1] This prima facie case made out by the findings of the Secretary 
of Agriculture must prevail in this Court unless overcome by evidence 
submitted by respondent, notwithstanding the proceeding in this Court 
is not in the nature of an appeal from, or review of, that determination, 
but is a proceeding de novo.’ 


1 Barker-Miller Distributing Co. vy. Berman, D. C. W. D. N. Y. 1934, 8 F. Supp. 60. 
titalie figures in brackets refer to first word beginning a page in 87 F. Supp. 124.—Ed. 
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The respondent contends that, since the tomatoes were not U. S. 
No. 1 grade on arrival at Harrisburg, they could not have been in 
suitable shipping condition when they were placed on board the car 
in Athens, Texas. The respondent introduced into the record a copy 
of the inspection certificate from an inspection of the tomatoes made 
at Harrisburg on June 12, 1947, which certifies that the tomatoes failed 
to grade U. S. No. 1 at that time. The inspection at Harrisburg was 
restricted to the upper two layers of tomatoes in the carload. The 
respondent called as a witness Eugene R. Pheil, a fresh fruit and 
vegetable inspector for the United States Department of Agriculture, 
who made the inspection of these tomatoes at Harrisburg. Pheil tes- 
tified that these tomatoes failed to grade U. S. No. 1 at that time 
because of excessive discolored sunken areas and excessive decay. 
Pheil stated that, in his opinion, the injuries from which the sunken 
areas arose would not likely have occurred during the course of ship- 
ment, and that the increase in sunken areas and decay between the 
time of arrival of the tomatoes in Harrisburg and his inspection would 
be very slight. On cross-examination Pheil testified that he had no 
reason to doubt the correctness of the inspection certificate made from 
an inspection of these tomatoes at shipping point. Another witness 
called by the respondent, who was familiar with the normal running 
time of freight trains in various parts of the country, testified that 
the time this carload of tomatoes was in transit from Athens, Texas, 
to Harrisburg was “a better than normal run” and “a good run that 
couldn’t be beat.” 

According to the provisions of the Perishable Agricultural Com- 
modities Act, the Secretary of Agriculture may make such rules and 
regulations as may be necessary to carry out the provisions of the 
Act.? In defining trade terms these regulations provide that “f. o. b. 
shipping point” means that the produce quoted or sold is to be placed 
free on board the transportation agency at shipping point in suitable 
shipping condition, and that the buyer assumes all risk of damage 
and delay in transit not caused by the shipper.* The regulations fur- 
ther provide that “suitable shipping condition” means that the com- 
modity, at the time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will 
assure delivery without +[726] abnormal deterioration at the destina- 
tion specified in the contract of sale.‘ 


270U.8.C. A. § 4990. 
*7C. F. R. 46.24 (i). 


47C. F. R. 46.24 (4). 
fItalic figures in brackets refer to first word beginning a page in 87 F. Supp. 124.—Hd. 
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[2] The evidence submitted by the respondent in this case did not 
overcome the prima facie case made out by the complainant to the 
effect that these tomatoes were federally inspected at shipping point, 
at which time they were certified to be U. S. No. 1 grade and in suit- 
able shipping condition, as required by the terms of the contract 
between the parties, 

Judgment will be entered against the respondent and in favor of 
the complainant for the amount of the difference between the sale 
price of the tomatoes and the net sum realized on their resale, for 
costs, and for a reasonable attorney’s fee. 

Findings of fact, conclusions of law, and direction for the entry 
of judgment and taxing of costs are filed herewith. 


FINDINGS OF FACT 


1. Complainant, Alexander Marketing Company is a corporation 
whose address is San Benito, Texas. Respondent, Harrisburg Daily 
Market, is a partnership whose address is Harrisburg, Pennsylvania, 
and who was licensed under the Perishable Agricultural Commodities 
Act during the period covered by the Complaint. 

2. On or about June 6, 1947, respondent purchased from complain- 
ant one carload of Texas U. S. No. 1 tomatoes in car NWX 8393 at 
$4 per lug f. o. b. shipping point, or $3,120.00 for the 780 lugs in the 
carload. 

3. The tomatoes were federally inspected at shipping point, at 
which time they were mature green, U. S. No. 1 grade, with no decay, 
and were in a condition which assured delivery without abnormal 
deterioration at the destination specified in the contract, if handled 
under normal transportation service and conditions. 

4. The tomatoes were shipped from Athens, Texas, on June 6, 1947, 
and arrived at Harrisburg at 9:30 A. M. on June 11, 1947. This was 
a better than normal time for shipment between these two points. 

5. The tomatoes were federally inspected in Harrisburg at 7:40 
P. M. on June 12, 1947, and were certified not to be U. S. No. 1 grade 
because of excessive discolored sunken areas and excessive decay. 

6. Respondent rejected the tomatoes one hour after receipt of the 
inspector’s report. 

7. Complainant resold the tomatoes at Philadelphia on or about 
June 16, 1947 for a gross price of $2,482.56. After payment of freight, 
selling charges and other expenses in the amount of $701.66, complain- 
ant realized net proceeds of $1,780.90. 

8. Complainant brought action under the Perishable Agricultural 
Commodities Act, and was awarded in that action a reparation order 
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in the sum of $1,339.10, with interest at five per cent. (5%) from 
June 15, 1947 until paid. 
9. Within thirty days after the final order of the Secretary of 
Agriculture, an appeal from the order was filed in this Court. 


CONCLUSIONS OF LAW 


1. This case is properly before this Court and this Court has juris- 
diction under the Perishable Agricultural Commodities Act, 7 
U.S. C. A. § 499g. 

2. The contract between complainant and respondent, by the use 
of the term “f. o. b. shipping point”, required this carload of tomatoes 
to be in suitable shipping condition when placed on board the car in 
Athens, Texas. 

3. This carload of tomatoes was “in suitable shipping condition’ 
when placed on board the car in Athens, Texas. 

4. Respondent was bound by the terms of the contract to accept 
the tomatoes shipped. 

5. Complainant is entitled to the amount of the difference between 
the sale price of the tomatoes and the net sum realized on their resale. 

6. Complainant is entitled to a reasonable attorney’s fee. 

+[ 127] Now, November 18, 1949, the Clerk of this Court is directed 
to enter judgment in favor of Alexander Marketing Company and 
against Harrisburg Daily Market in the sum of $1,339.10, with interest 
at five percent. (5%) from June 15, 1947 to this date, and the Clerk 
is further directed to tax costs and an attorney’s fee of $250.00 against 
the Harrisburg Daily Market, the attorney’s fee to be paid to Stark, 
Bissell and Griffith, and Moore and Riley, counsel of record for the 
Complainant, Alexander Marketing Company. 


? 


fItalic figures in brackets refer to first word beginning a page in 87 F. Supp. 124.—Ed. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
ORDER NO. 27 (NEW YORK) 


RECLASSIFICATION OF MILK 
Where market administrator under Order No. 27 re- 
classified to Class I-A certain quantities of milk origi- 
nally reported by petitioner in Class IV—B as Cheddar 
cheese and it appeared that a fire destroyed or dam- 
aged the plant and the cheese manufactured therein 
was damaged and disposed of in other than usual com- 
mercial channels and the handler was apparently 
unaware until after reclassification of the milk involved 
from Class IV—B to Class I-A that failure to record the 
disposition of the damaged cheese would result in the 
reclassification of the milk into Class I-A, it is held, in 
view of all the circumstances involved, that the reclas- 
sification was “‘not in accordance with law” and, there- 
fore, petitioner’s request for relief should be granted _ - 


Market administrator’s reclassification of milk from 
Class IV-B to Class I-A, held, in view of all the cir- 
cumstances involved, was ‘“‘not in accordance withlaw’’_. 2408 


PACKERS AND STOCKYARDS ACT, 1921 
CEASE AND DESIST 


VIOLATION OF AcT 
Respondents are ordered to cease and desist from 
practices complained of and directed specifically to 
keep certain reedrdas 2. os senses sca seek 


Respondents ordered to cease and desist from indicating 
on billings or copies of scale tickets, in selling as a 
dealer that any person other than themselves is the 
owner of livestock sold and directed to keep accounts, 
records and memoranda as will fully disclose all 
transactions involved in their business._...-_.------ 


Where the order of inquiry charged respondent with 
wilful violations of various provisions of the act and the 
respondent admitted such allegations but denied wilful- 
ness in connection therewith and consented to a cease 
and desist order, which was recommended by the Live- 
stock Branch, the respondent is ordered to cease and 


887358—50-—-8 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


CEASE AND DESIST—Continued 
VIOLATION oF AcT—Continued No. 
desist from failing to report on accounts of sale the cor- 
rect names of purchasers of consigned livestock sold by 
respondent on a commission basis; failing to render 
reasonable and just selling services; engaging in unfair 
and deceptive practices; selling livestock bought by 
employees as dealers in competition with livestock 
consigned to respondent for sale for accounts of 
shippers on commission; failing to keep full and correct 
accounts and records of transactions in his business; 
making or causing to be made false entries in his 
accounts, books and records; and selling consigned 
livestock to an employee 440 


Where the order of inquiry charged respondent with wil- 
ful violations of various provisions of the act and the 
respondents, in their answer, admitted certain allega- 
tions of fact alleged in the order of inquiry and ex- 
plained others and consented to a cease and desist 
order, which was recommended by the Livestock 
Branch, the respondents are ordered to cease and de- 
sist from failing to render reasonable buying and 
selling services; engaging in unfair and deceptive 
practices; assessing and charging rates or charges other 
than those set out in respondents’ tariffs on file with 
the Secretary; failing to keep full and correct accounts 
and records of all transactions in respondents’ business; 
causing false copies of accounts of purchase and ac- 
counts of sale to be made a part of respondents’ ac- 
counts and records; purchasing livestock out of con- 
signments for sale on a commission basis except as 
permitted by the regulations; permitting their em- 
ployees to deal in consigned livestock, and selling 
livestock acquired by the respondents’ employees on 
a dealer basis in competition with livestock consigned 
to respondents for sale for the accounts of shippers on 
commission 450 


Where the order of inquiry charged respondent with 
wilful violations of various provisions of the act and 
the respondent, in his answer, admitted such allega- 
tions and consented to a cease and desist order, which 
was recommended by the Livestock Branch, the re- 
spondent is ordered to cease and desist from failing to 
show the true names of purchasers on accounts of sale 
rendered to consignors for whom respondent has sold 
livestock on a commission basis; failing to show on 
accounts of sale rendered to consignors that con- 
signors’ livestock have been used to fill orders handled 
by respondent on a commission basis; permitting his 








Aprit 1950 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


CEASE AND DESIST—Continued 
VIOLATION or Act—Continued 


employees or agents to deal in consigned livestock; 
failing to keep such accounts, records and memoranda 
as would fully disclose all transactions in respondent’s 
business; failing to render just and reasonable buying 
and selling services; failing to report on accounts of 
purchase rendered to his principals that livestock have 
been purchased out of consignments received by re- 
spondent for sale on a commission basis; and selling 
livestock purchased by respondent’s employees on & 
speculative basis in competition with livestock con- 
signed to respondent for sale on a commission basis-- 


Where the order of inquiry charged respondent with 
wilful violations of various provisions of the act and 
the respondent, in his answer, admitted such viola- 
tions but denied wilfulness in connection therewith 
and consented to a cease and desist order, which was 
recommended by the Livestock Branch, the respond- 
ent is ordered to cease and desist from failing to re- 
port on accounts of sale the correct names of pur- 
chasers of consigned livestock sold by the respondent 
on a commission basis; failing to report on accounts 
of purchase the correct names of the sellers of live- 
stock purchased by the respondent on a commission 
basis; failing to report to consignors and to purchas- 
ers that consignors’ livestock was used by respondent 
to fill orders handled for the purchasers by the 
respondent on a commission basis; failing to render 
reasonable and just selling services; engaging in unfair 
and deceptive practices; selling, in competition with 
livestock consigned to respondent for sale on a com- 
mission basis, livestock bought by his employees or 
by respondent on a dealer basis; making or causing 
to be made false entries in respondent’s accounts, 
records and memoranda; selling consigned livestock 
to his employees or to partnerships in which his em- 
ployees are partners; taking consigned livestock into 
the account of respondent market agency, except in 
compliance with the regulations; and operating as a 
dealer without being registered and bonded as re- 
quired by the act and the regulations. _.......----- 


REGISTRATION 
SUSPENSION OF 


Respondents’ registration suspended for violations of 
sections 305, 312 (a) and 402 of the act but suspen- 
sion not to be effective unless respondents are found 
to have violated the act again within two years- - - ~~ 


No. 


2410 


2412 


541 


Page 


444 


457 


466 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


VIOLATION OF ACT No. 
Assessing and charging any rate or charge for purchase or 
sale of livestock on commission basis other than rates and 
charges set out in respondents’ tariffs on file with Secretary 


Causing false copies of accounts of purchase and accounts of 
sale to be made a part of accounts, records and memoranda 
Of Sianouient sminess os 22 ee et ek eee 


Charging consignors unreasonable or unjust rates for fee-_ - - 


Engaging in unfair and deceptive practices__...._ 2409: 443; 
2412: 463. 


Indicating on billings, or copies of scale tickets, in selling 
livestock as a dealer that any person other than respondents 
is the owner of the livestock sold 


Failing to keep full and correct accounts and records of trans- 
actions in respondent’s business_-___-_--~----- = 


Failing to keep such accounts, records and memoranda as fully 
disclose all transactions in respondent’s business- - - - - - -- - 
2410: 448. 


Failing to keep such records, accounts and memorandaas fully 
and correctly disclose all transactions involved in respond- 
Pa NN Soins oS nae et ae ee Ge aes 


Failing to render just and reasonable buying and selling 
Ran Se oa ae ee ree 2410: 448; 


Failing to render reasonable and just selling services - - --- -- 
2412: 463. 


Failing to report on accounts of purchase correct names of 
sellers of livestock purchased by respondent on commission 
basis_ 

Failing to report on accounts of purchase rendered to respond- 
ent’s principals that livestock have been purchased out of 
consignments received by respondent for sale on commis- 
COR POMBE k cc canesnce 


Failing to report on accounts of sale correct names of pur- 
chasers of consigned livestock sold by respondent on com- 
mission basis 2409: 443; 


Failing to report to consignors and to purchasers that con- 
signors’ livestock was used by respondent to fill orders 
handled for purchasers by respondent on commission basis - 


Failing to show on accounts of sale rendered to consignors 
that consignors’ livestock have been used to fill orders 
handled by respondent on commission basis 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


VIOLATION OF ACT—Continued 
Failing to show true names of purchasers on accounts of sale 
rendered to consignors for whom respondent has sold live- 
steekan eomnasion Deas... .... 20562 25202660 eae 


Making or causing to be made false entries in accounts, books 
Omi ons 6.22 sn 2 red ks oe ee 2409: 443; 


Operating as dealer without being registered and bonded as 
required by act and regulations 


Permitting employees or agents to deal in consigned live- 
2410: 448; 


Purchasing livestock, out of consignments for sale on com- 
mission basis, except as permitted by regulations 


Selling consigned livestock to employee 


Selling consigned livestock to employees or to partnerships 
in which respondent’s employees are partners 


Selling in competition with livestock consigned to respondent 
for sale on commission basis livestock bought by re- 
spondent’s employees as dealers or purchased by respondent 
on dealer basis - - - - - - : pa 

Selling livestock, acquired by respondents’ employees on 
dealer basis, in competition with livestock consigned to 
respondents for sale for the accounts of shippers on com- 
mission: basis... .6..04< oa sets eet Sears 

Selling livestock bought by employees as dealers in com- 
petition with livestock consigned to respondent for sale 
for accounts of shippers on commission_- - - - e zara 


Selling livestock purchased by respondent’s employees on 
speculative basis in competition with livestock consigned 
to respondent for sale on commission basis 


Taking consigned livestock into account of respondent market 
agency, except in compliance with regulations pertaining 
a ac eee ae eo — 5 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 


ACCORD AND SATISFACTION 
Facts FaILinc TO SHow 
In a contract of sale, where the broker without the 
seller’s authority agrees to grant the buyer an allow- 
ance for claims against the seller, but the buyer does 
not pay the reduced price and the seller repudiates 
the allowance agreement when informed thereof, held, 
that there was no accord and satisfaction and the 
allowance is not binding upon the seller__ ~~ -...--~-- 


No. 


2410 


2412 


2412 


2411 


2411 
2409 


2412 


2409 


2410 


2417 


4 


. 
‘ 


5 
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ACCORD AND SATISFACTION—Continued No. Page 
ConDITION PRECEDENT 
Dismissal of complaint relating to contract of purchase 
and sale for failure to fulfill 


Contract oF PuRCHASE AND SALE 
Breach of, by failure to take delivery at agreed time -_-- 
Dismissal of complaint relating to, for failure to fulfill 
condition precedent 


DAMAGES 
MEASURE OF, BASED ON— 
amount offered in settlement 


MEASURE OF, FOR FAILURE TO DELIVER 
The proper measure of damages for failure to deliver 
tomatoes meeting contract requirements is the differ- 
ence in value between tomatoes of the kind that should 
have been delivered and those that were delivered as 
of the time and place of delivery 


DEFAULT 
Admission of facts alleged in complaint by 
2418: 488; 2421: 496; 2422: 498; 2423: 500; 2425: 506; 
2428: 515. 


PETITION TO REOPEN AFTER 

A default will be reopened and respondent permitted 
to file an answer only for “good reason.” Even 
though respondent’s failure to answer may have 
been the result of excusable neglect, ‘“‘good reason” 
is not shown where respondent does not have ad- 
ditional or different facts to present and it appears 
on the face of the submissions a hearing would not 
result in conclusions different from those already 
reached 


Waiver of oral hearing by 
2418: 488; 2421: 496; 2422: 498; 2423: 500; 2425: 506; 
2428: 515. 


DELIVERED SALE 
Failure to prove breach of warranty on 


DELIVERY 
Effect of failure to take commodity at agreed time 


DISMISSAL 
FatLure To FuutFitt ConpiITION PRECEDENT 
Where complainant alleged that he purchased five car- 
loads of onions from respondent, who failed to deliver 
the onions in accordance with the contract, but re- 








ow 


Aprit 1950 


spondent contended that the sale was conditional 
upon respondent’s ability to’ procure the onions from 
the Colorado owner, and that respondent was unsuc- 
cessful in its efforts to obtain the onions, it is held, 
in a suit by complainant for damages resulting from 
respondent’s alleged breach of contract, that the facts 
and circumstances and the logical conclusions to be 
drawn therefrom, support a finding that the contract 
of purchase and sale of the onions was conditional 
upon respondent’s ability to procure the onions, and 
the complaint should be dismissed ____.......------- 


Petition for reconsideration. ....... 6.2565 -ocs nese ncaos 


FaILurE TO Prove BrEeEACcH OF WARRANTY 
Where complainant contends potatoes purchased from 


respondent on delivered basis were not up to the 
grades warranted and that respondent agreed to 
protect complainant against any loss sustained on 
resorting the potatoes, held, that complainant failed 
to show the potatoes were not of the grades warranted 
at the time of delivery and, therefore, the complaint 
GULOMIGE Ti CRRINEOE. 5 os nS cee eece nt yeoman 


SETTLEMENT BETWEEN PARTIES 


Where complainant’s attorney notified the Department 
that the controversy has been settled and requested 
dismissal of the complaint, the complaint is, accord- 
RSE, GON ko nes = ca ween re le ec 

Where the Department was notified that the parties 
have reached an amicable settlement of the contro- 
versy, and dismissal of the proceeding was requested, 
the compliant is dismmined.. .-.. 5... 5 ew ene 


EVIDENCE 
Puente OF ernie. no es ee See 


Burden of proof of affirmative defense____.....-.--------- 
Damages based on amount offered in settlement___-.------ 


DiseuteD Date or TRANSACTION 


In a conditional sale of certain onions, where the date 
of the transaction is disputed by the parties, the 
purchaser claiming that it took place on November 
6, 1947, while the seller states that it was October 6, 
it is held, that since the agreed terms and the price 
of the onions are consistent only with the October 6 
market quotations, the contract between the parties 
was entered into on October 6, 1947, as contended by 
TONDO iss oon ne Sea 2 Se SS ee 
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No. 


2419 
2429 


2432 


2420 


2416 


2430 
2431 
2430 


545 
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DISMISSAL—Continued 
FatLurE To FuLFitt ConpiIT1I0oNn PrecepENt—Continued 


Page 


489 
517 


526 


494 


474 


521 
525 
521 


489 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


EVIDENCE—Continued No. Page 
Facts FaiLtina To SHow— 
accord and satisfaction 481 


Failure to prove breach of warranty on delivered sale 528 


INSPECTION 
Effect of purchase made subsequent to 2426: 509; 


PRINCIPAL AND AGENT 
Buyer bound by inspection of its agents________- 


RATIFICATION OF ACCORD AND SATISFACTION 

In a contract of sale, where the broker without the 
seller’s authority agrees to give the buyer an allow- 
ance for claims against the seller and accepts the 
buyer’s check for less than the purchase price in full 
settlement and the seller receives and retains the check 
with full knowledge of the facts, held, that the accord 
and satisfaction, though unauthorized, was ratified 
Dy AMOS Soo. S20). oS FS OK 


RECONSIDERATION 
DENIAL OF PETICION FOR 

Where an order was issued dismissing the complaint for 
failure to prove damages sustained as a result of a 
breach of contract, and complainant filed a petition 
for reconsideration of the order, setting forth matters 
alleged to have been erroneously decided, it is held, 
after a review of the record, that the original order is 
supported by the evidence and the law applicable 
thereto, and the petition is, therefore, dismissed 2429 


REHEARING AND RECONSIDERATION 
DENIAL OF PETITION FOR 
A petition for rehearing and reconsideration is denied 
where no answer has been filed, and there is no 
allegation of irregularity in the prior order 2427 


REJECTION OF COMMODITY 
2417 


REPARATION 
AMOUNT OFFERED IN SETTLEMENT 
Where, pursuant to the contract of the parties, respond- 
ent delivered to complainant a carload of tomatoes 
which were not in suitable shipping condition, and 
complainant resold the tomatoes over a 2-week 
period of time, held, that the evidence showing 
complainant was damaged by respondent’s breach of 
contract is insufficient to prove the exact damages 
sustained, but since the evidence shows complainant 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
REPARATION—Continued No. Page 


AMOUNT OFFERED IN SETTLEMENT—Continued 


suffered damages in the amount earlier offered by re- 
spondent in full settlement of the claim, complainant 
2430 518 


FarturE TO Pay BaLaNce oF PurcCHASE PRICE 

Where complainant alleged that he sold four truckloads 
of apples to respondent but that respondent failed to 
pay the full purchase price and where respondent 
failed to file an aaswer to the formal complaint, held, 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of oral hearing, and respondent's failure to pay 
the full purchase price is in violation of section 2 of the 
act for which complainant is entitled to an award of 
reparation in the amount of the unpaid balance of the 
purchase price 472 


Where complainant-seller, in an action for the unpaid 
balance of the purchase price of a truckload of beans, 
alleged that respondent-buyer purchased the beans 
after a personal inspection by respondent’s buying 
agents at complainant’s packing house, and respondent 
alleged that the beans were purchased upon the 
basis of an express warranty by complainant of sound 
arrival, but respondent’s buying agents admitted in- 
specting the beans at complainant’s packing house 
and seeing rotten ends on a great many of the beans 
being loaded, it is concluded, that it is unlikely that 
complainant as a reasonable businessinan would 
guarantee sound arrival of a truckload of beans in 
that condition to be shipped from Florida to New 
York, and, in view of all the circumstances surround- 
ing the transaction, it is held, that this was a purchase 
and sale after inspection by respondent’s agents with 
no express warranty of sound arrival by complainant, 
that respondent was bound by the inspection of its 
agents, and that failure to pay complainant the full 
purchase price for the beans was a violation of the 
act entitling complainant to an award of reparation 
for the balance of the purchase price---- - -- : 


FaituRE To Pay PurcHAse PRIcE 

Respondent’s failure to pay the purchase price for a 
carload of mixed vegetables delivered to and accepted 
by respondent, and his failure to file an answer, con- 
stituting an admission of the facts alleged in the 
complaint and a waiver of oral hearing, entitles com- 
plainant to an award of reparation in the amount of 
the purchase price, with interest__-_- - -- - 487 
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Where complainant alleged that it sold onions to re- 
spondent who failed to pay the agreed purchase price 
and where respondent failued to file an answer, held, 
that his failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and his 
failure to pay the purchase price is a violation of the 
act for which reparation should be awarded com- 
plainant in the amount of the purchase price___--_---- 


Where complainant alleged that it sold tomatoes to the 
respondent and respondent did not pay the full pur- 
chase price and where respondent did not file an 
answer, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged 
in the complaint, respondent’s failure to pay the full 
purchase price is a violation of section 2 of the act, 
and complaint should be awarded reparation in the 
amount of the unpaid balance due, with interest__-_-_- 


Where complaint alleged that respondent failed to pay 
the full purchase price for a truckload of potatoes and 
where respondent failed to file an answer to the com- 
plaint, held, that failure of respondent to file an 
answer constitutes an admission of the facts alleged 
in the complaint, and its failure to pay the full pur- 
chase price is in violation of section 2 of the act for 
which complainant is entitled to an award of repara- 
tion in the amount of the purchase price, with interest _ 


Where complaint alleged that respondent purchased a 
carload of apples but failed to pay the agreed purchase 
price, and where respondent failed to file an answer, 
held, respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of oral hearing, and his failure to pay the pur- 
chase price is in violation of the act for which repara- 
tion should be awarded complainant in the amount 
of the purchase price, with interest__._.....------- 


Where complainant contracted to sell to respondent 
6,000 bushels of apples to be taken out of storage by 
respondent at the rate of 1,200 bushels a week, and 
respondent failed to pay for two truckloads received 
and rejected other shipments, claiming that they 
were not in suitable shipping condition, held, that 
respondent breached the contract by failing to order 
the apples out of storage at the time agreed upon and 
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that complainant had packed and on hand in stor- 
age more apples of the grade specified than respond- 
ent would take, and, therefore, complainant should 
be awarded reparation for the purchase price of the 
two truckloads and the difference between the con- 
tract price of the truckloads rejected and the amount 
WARGO: GR TINNR a ieee aes eee eae 


Where complainant sold Mexican tomatoes to respondent 
who accepted delivery after its buyers had an opportu- 
nity for unrestricted inspection and without relying 
upon any warranty but thereafter-refused to pay the 
purchase price because of an alleged loss from Macro- 
sporium rot, complainant should be awarded repara- 
tion in the sum of the full contract purchase price_-_--- 


Where respondent alleged, as a defense to a complaint 
against it to recover the unpaid balance of the purchase 
price of a shipment of apples, that complainant con- 
tracted to sell to respondent apples of Extra Fancy and 
Fancy grade and that a new contract was entered 
whereby complainant authorized respondent to sell the 
apples for complainant’s account, it is held, that the 
burden is on respondent to show the grade alleged was 
part of the contract of purchase and sale and that a 
new contract was entered and that since respondent 
has failed to support its defense, complainant is en- 
titled to an award of reparation in the amount of the 
SRI WN cn ce hn cr ae Aes iene 


Where respondent failed to pay complainant for a truck- 


load of tomatoes and also failed to file an answer to the 
formal complaint, held, that respondent’s failure to 
file an answer constitutes an admission of the facts 
alleged in the complaint and failure to make payment 
is a violation of section 2 of the act for which complain- 
ant is entitled to an award of reparation in the amount 
OF Tit THOU TUNG eg cece cdennuaseurdccnsans 


SUITABLE SHIPPING CONDITION 


EvipENCE SHowinG Lack oF 

Where the percentage of decay in a carload of tomatoes 
was excessive at destination, and transportation serv- 
ice and conditions were normal, it is concluded the 
tomatoes were not in suitable shipping condition ir- 
respective of whether the decay was caused by disease 
Ol GOS CUI oa wid eiiicecncesuenwscsdacwsedeene 
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VIOLATION OF ACT No. Page 
FaILturE TO Pay— 
balance of purchase price 473 


purchase price 2418: 488; 2421: 496; 
2422: 498; 2423: 500; 2425: 506; 2428: 515; 2431: 525 


Unlawful rejection 


WARRANTIES 
IMPLIED WARRANTY Exists, WHEN 
An implied warranty concerning quality or condition 
exists when circumstances of the sale disclose evidence 
that the buyer had reason to and did in fact rely 
upon the skill or judgment of the seller 


PURCHASE AFTER INSPECTION AS PRECLUDING, OF VALUE 

Where a truckload of beans was purchased after inspec- 
tion by the buyer’s agents, who claimed that the 
seller guaranteed sound arrival of the beans, but 
respondent’s agents admitted inspecting the beans 
and observing rotten ends on a great many of the 
beans being loaded, it is held in effect that, where a 
dealer buys a perishable commodity in which he 
habitually dealt, fully understanding that what he 
was buying was not in first-class condition and had, 
in some degree, the very defect of which he later 
complained, there was no warranty of value or quality 
under such) Giroumstenees.... 2. . 1s So Soe oo 5 cee 2424 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


APPEAL 
PERSONAL Service oF Notice or, Nort RequireD 
Where respondent-appellant proved the mailing of a copy of the 
notice of appeal to the complainant, a nonresident, by regis- 
tered mail, the court held that personal service by the United 
States Marshal upon complainant was not required under the 
Perishable Agricultural Commodities Act, 1930, 9 F. R. D. 248_ 


APPEAL FROM SECRETARY’S ORDER 
Nature of proceeding in District Court involving Secretary’s order is 
not an appeal or review, but a proceeding de novo, 87 F. Supp. 124- 
ATTORNEY’S FEE 


Reasonable amount allowed attorney for complainant defending 
respondent’s appeal from Secretary’s reparation order, 87 F. Supp. 


COSTS 
Allowance of, to complainant defending respondent’s appeal from 


Secretary’s reparation order, 87 F. Supp. 124._...-....---------- 
DAMAGES 


MEasuRE of, BAasep ON RESALE OF CoMMODITY 
The District Court ordered judgment to be entered against 
respondent in favor of complainant for the amount of the differ- 
ence between the sale price of the produce and the net sum 
realized on resale, for costs, and for reasonable attorney’s fee, 
87 F. Supp. 124 


DE NOVO PROCEEDING 

SFFECT OF EvipENCE FaininGc TO OVERCOME PRIMA Facts CASE ON 
Where the Secretary of Agriculture entered a reparation award 
with respect to a claim for refusal to aecept the produce in 
favor of Alexander Marketing Company, complainant, against 
Harrisburg Daily Market, respondent, who appealed the case, 

the District Court sustained the Secretary’s order for complain- 

ant and held that the evidence submitted by respondent did not 
overcome the prima facie case made out by complainant and, 
notwithstanding the proceeding in the District Court is not 

in the nature of an appeal from, or review of, the Secretary's 
determination, but is a proceeding de novo, 87 F. Supp, 124.. 


551 








552 INDEX-DIGEST AND SUBJECT-INDEX OF COURT DECISIONS 9 A. D. 


Aprit 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


EVIDENCE 
Errect oF FaILurE TO OvERCOME Prima Facige Case 
The evidence submitted by the respondent in this case, the Dis- 
trict Court held, did not overcome the prima facie case made 
out by complainant before the Secretary of Agriculture to the 
effect that the tomatoes in question were federally inspected 
at shipping point, at which time they were certified to be 
U. S. No. 1 grade and in suitable shipping condition, as re- 
quired by the terms of the contract between the parties, 87 
i Pe En ees Ps on ae ee a een ode na da sees 
NOTICE OF APPEAL 
Registered mail proper medium for, 9 F. R. D. 248_----.-.-.------ 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
' PROCEEDINGS UNDER, EXCEPTED FROM FrepERAL RULES oF CIVIL 
PRocEDURE 
The Perishable Agricultural Commodities Act, 1930, as amended, 
(7 U.S. C. A., Section 499g (c)), excepts the proceedings under 
the act from the Federal Rules of Civil Procedure with respect 
to the manner of commencement of the proceedings required by 
ne ESO) ee 0 BN oo ncn ccceccnnncseses a 


SERVICE OF NOTICE OF APPEAL 
Registered mail proper medium for, 9 F. R. D. 248.-..--....-------- 
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APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), 7 (1948), and 8 (1949), respectively: 


Citations in Agriculture De- 


cisions: Volume No. and Page 
Statutes, orders, etc___-- 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 987; 6: 1194; 
7: 1248; 8: 1425 
Agriculture decisions.__._..§ 1: 815; 2: 801; 3:1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250; 8: 1434 
Court decisions___.__--- 1: 817; 2: 804; 3:1191; 4: 1021; 5: 945; 6: 1207; 


7: 1255; 8: 1439 
Decisions overruled by Secre- 


tary of Agriculture________ 1: 819* 
Citations in Court Decisions: 
Statutes, orders, etc__.---_ 2:799; 3:1182; 5:988; 6:1197; 7: 1248; 
8: 1431 


Appeals from Secretary’s deci- 


sions (actions for review by 
COIN peices acinomae 1: 820; 2: 806; 3: 1193; 4; 1024; 5: 948; 6: 1213; 
7: 1259; 8: 1445 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
CI 5 cccisnics teats 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260; 8: 1447 
Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262; 8: 1448 
Commodities involved in PACA 
CUNIROTINON acticin mae 1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264; 8: 1449 
Decisions and docket numbers 
arranged in consecutive 
: 823 ; 2: 811; 3: 1200; 4: 1081; 5: 953; 6: 1221; 
7: 1266; 8: 1451 
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Docket numbers and decisions 


arranged in consecutive 
OU 8 a ee ee 1: 825; 2: 818; 3: 1208; 4: 1034; 5: 956; 6: 1225; 
7: 1270; 8: 1455 


*HistToricaL Norge.-—The Secretary's decision in In re Thatford Idve Poultry, Inc., 1 A. D. 
435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated, In re Albert Bree, 3 A. D. 255 (1944).—Ed. 
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Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture decisions 

uci 


1942 PACA decisions 
hitherto unre- 


1948 PACA decisions 
hitherto unre 


Agriculture decisions 
OxOISINCO ews 
Agriculture decisions 
Totlowee 3s 
Court decisions fol- 
Ve | 
Court Decisions: 
Court decisions pub- 
OURO 


Court and Agricul- 
ture decisions dis- 
tinguished in__- 

Court and Agricul- 
ture decisions ex- 
miained in... 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest and 
Subject--Index of decisions: 
Agriculture decisions____ 


Court decisions___.__.__- 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index... 


REFERENCE TO CUMULATIVE MATERIAL OF AGRICULTURE DEC, 


Volume No. and Page 


1: 829; 2: 815; 3: 1206; 4: 1037; 5: 959; 6: 1229; 


7: 1274; 8: 1459 


4: 1043; 5: 965 


5: 965 
2: 803; 3: 1190; 4: 1020 (distinguished) 
2: 803; 3: 1190; 5: 944 


3: 1190; 4: 1020 


2:821; 3:1212; 5:iv—vi; 6: v-ix; 7: v-xi; 8: 


x—xix 


7:1254; 8. 1438 


5: 944; 6: 1206; 7: 1254 


6: 1206; 7: 1254; 8: 1438 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 


7: 1293; 8: 1483 


2:870; 3:1292; 5:1027; 6:1338; 


8: 1586 


1:850; 2:882; 3:1318; 4:1119; 5:1042; 6: 


1347 ; 7: 1400; 8: 1614. 





ae 





op OO IM 





APPENDIX B 
CUMULATIVE LIST OF COURT DECISIONS* 


PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 


Avon Datry CoMPANY ET AL. v. E1saMANn, 69 F. Supp. 500 (1946) 
Denial of application to postpone effective date of Order No. 75_. 6:72 


Agriculture and Markets Law of N. Y. 


H. P. Hoop & Sons, Inc. v. Du Monn, 336 U. S. 525 (1949) Com- 
merce—Lack of power of State of New York to deny to interstate 
milk dealer additional facilities—Constitutional law—Constitu- 
tionality of regulation of production and distribution of milk— 
Public health and welfare—Lack of power of State to promote its 
economic advantage by burdening of interstate commerce—Lack of 
power of State to accord its consumers preferred right of pur- 
chase—Relationship between intrastate and interstate activities— 
Absence of congressional action—Lack of power of State to 
advance its commercial interests by curtailing movement of articles 
of commerce—Health and safety of people—Lack of power of State 
to regulate article of interstate commerce—Lack of power of State 
to suppress competition—Nature of economic system fostered by 
the commerce clause—Federal and State regulation of milk—Police 
power of State—Power of Congress to curtail shipments of milk 
in interstate commerce—Lack of power of State to impose restraint 
on interstate commerce—Agricultural Marketing Agreement Act of 
1987—Policy of Congress with reference to interstate flow of milk— 
State limitation on export of milk prohibited by Agricultural Mar- 
keting Agreement Act—Object of Federal program—Court de- 
cisions compared and distinguished__..._._.__-_-__-__--__--__-._. 8: 458 


Agricultural Marketing Agreement Act of 1937 


Barry Farm Dalry Co. er aL. v. ANDERSON, 157 F. 2d 87 (1946) 
Legality and constitutionality of classification provisions of Order 


Whi Dosis sacisenecrasspsaa ac citheciiclieintstalieia neice thee TO 5 il 6: 611 
Batey Farm Darry Co. ef AL. v. JONES, 61 F. Supp. 209 (1945) Classi- 
Gontion: 06 Wi. wccicssnd cidade pianliodddeeenakodl 5:43 


Barron Coop, CREAMERY ET AL. V. WICKARD, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward. 3: 692 

BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record_------~.---~-_.___ 6: 969 





*Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions : 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
6 A. D. 1883; 7 A. D. 1871; and 8 A. D. 1586.—Ed. 
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556 CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 
C. J. WEILAND AND Son Datry Propucts CoMPANy, INo. v. WICKARD, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review 
of Secretary’s order—Overpayments—Variation in total butterfat 


CHAPMAN ¥v. UnitTep States, 1389 F. 2d 327 (1943) Validity of 
producer-settlement fund provisions of act 

COSGROVE ET AL. v. WICKARD, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Findings of Secretary 

CRuLy v. WICKARD, 137 F. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained 

CRULL v. WIcKARD, 40 F. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 

DAIRYMEN’s LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON, —— 
F. Supp. — (1947) Order No. 27—Reclassification of milk— 
Interpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser”’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to III-A classi- 
fication 

DAIRYMEN’S LEAGUE COOPERATIVE Ass’N, INC. v. BRANNAN, SECRETARY 
or AGRICULTURE, 173 F. 2d 57 (1949) Classification of milk—Class 
IIl-A—Status of handler determined by location of approved 
plant—Element of III-—D classification of milk—Inapplicability of 
III-D classification—“Purchaser’—Inapplicability of term used 
in regulation—Construction of phrase “not a handler”—‘‘Handler,” 
meaning of phrase—Delivery of cream to handler—Divisions of 
corporations found not separate jural persons—Inapplicability 
of milk market administrator’s interpretation of regulation rela- 
tive to manufacturing plant as distinguished from distributing 
plant—Milk not subject to III-D classification—Courts—Review 
by court of erroneous stipulation—Complaint of action of Judicial 
Officer not considered by court—Judicial Officer’s refusal to accept 
stipulation as final, approved by court-—Duty of court relative to 
existing rights and obligations—Repudiation of agreed interpre- 
tation of regulation approved by court—Administrative law— 
Usage in reliance on administrative interpretation—Estoppel— 
Choice of reasonable construction of regulation—Test of reason- 
able construction of regulation—Judicial review of validity of 
regulation—Reopening of proceeding—Wayward and vacillating 
administration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—‘Multifarious ramifications’—“Supernatural powers’— 
“Fantastic proliferation’—‘Verbal mazes” 9: 152 

Exim Sprine Far, INC. ET AL. v. UNITED STATES, 127 F, 2d 920 (1942) 
Co-operative associations—Handler, who is. 3: 540 

FAIRVIEW CREAMERY, INO. v. WICKARD, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


GRANDVIEW Darry, INO. v. JONES, WAR Foop ADMINISTRATOR, e¢ al., 
61 F. Supp. 460 (1945) Administrative law—Judicial review— 
Market service payments—Inapplicability of doctrine of res judi- 
cata to decisions of administrative officers and boards 

GRANDVIEW Datry, INC. v. JONES, WAR Foop Apm’R, et al., 157 F. 24 5 
(1947) Disallowance of market service payments upheld—Conclu- 
sion—Findings—Substantial evidence 

GREEN VALLEY CREAMERY, INC. v. UNITED Statzs, et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


GupcEL, Boyp v. L. 8. Iverson, DepuTy MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. GoveRN- 
MENT (D.C. U. 8S. W. D. of Kentucky at Louisville, 1949). 87 F. 
Supp. 834. Dismissal—Action to enjoin milk market administra- 
tor from pooling milk—Lack of jurisdiction of court to entertain 
handler’s complaint—Exhaustion of administrative remedy under 
section 8c (15) of act—Failure to join Secretary of Agriculture as 
necessary and indispensable party—Effect of failure to prove alle- 
gation in complaint—Injunction—Suit to enjoin subordinate of 
Secretary not maintainable—Justiciable right—Effect of com- 
mingling of producer’s milk with that of handler—Estoppel—Mar- 
ket administrator’s action not binding upon Secretary—Court 
decisions distinguished 

H. P. Hoop & Sons v. UNiTED States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar period— 
Validity of referendum—Right to vote—Vote by cooperatives— 
Equalization fund—Reinstatement of amended milk order—Find- 
ing as to effectuation of policy of act—Constitutional law—Due 
process of law—Validity of equalization provisions of order 

HocaNnspure MILK CoMPANY, INC. v. JONES, WAR Foop ADMINISTRA- 
Tor, — F. Supp. — (1946) Order No. 27—Reclassification of milk— 
Burden of proof as to invalidity of market administrator’s action— 
Administrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—HEffect of failure to 
protest undue delay in making reclassification 

La VERNE Co-op Citrus Ass’N e¢ al. v UNITED States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. RENKEN Darry Co. v. WicKarp, 45 F. Supp 332 (1942) Order 
No. 27—Market service payments 

M. H. RENKEN Darry Co. v WicKarD, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 

New ENGLAND Dairigs, INc. v. WicKARD, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler 

New York State GUERNSEY BREEDER’s Co-op v. WICKARD, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
II OI abies taiinscgsncetpsenen cbr eters ocean caesar co calcniceoeiaha ae eae 3: 

OapEN Datry Co. v. WICKARD, SECRETARY OF AGRICULTURE, et al., 157 
F. 2d 445 (1946) Judicial review of War Food Administrator’s 
order—Order sustained and affirmed 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 

Parker v. UNITED STATEs, 153 F. 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy : 862 

Parker v. UNITED States et al., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 245 

Parker v. UNITED StatTEs et al., 129 F. 2d 374 (1942) Corporations— 
Contempt—Discretion of court 

PakkKer v. UNITED STATES e¢ al., 185 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 

QUEENSBORO F'arM Propucts, INc. v. WICKARD, 47 F. Supp. 206 (1942) 
Order. No.-27---Uae Clamtificatlon ... Wo nn nn ne ene 3: 

QuEENsBORO FARM Propucts, INc. v. WicKarD, 137 F. 2d 969 (1943) 
Order No. 27—Use classification 

Savuquorr VALLEY FarRMers CooPERATIVE, INC. v. WicKakD, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature 

SHAWANGUNK Co-op. Darriss, INc. v. Jones, 59 F. Supp. 848 (1945) 
Accounting by handler for milk received from producers 

SHAWANGUNK Co-op. Darnies, Inc. v. Jones, et al., 153 F. 2d 700 
(1946) Accounting by handler for milk received from producers__ 5: 

SHAWSHEEN Darry, Ino., 47 F. Supp. 494 (1942) Claims against milk 
handler provable in bankruptcy 

Sprague Datry Company et al. v. ANDERSON, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in 
marketing area 

Stark et al. v. BRANNAN, SECRETARY OF AGRICULTURE, 82 F. Supp. 
614 (1949) Order No. 4—Invalidity of cooperative payment pro- 
visions—Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from producers’ 
pool—Action—Right to sue where encroachment is slight—Right 
to sue where expense of litigation is borne by another party— 
Power of court to set aside action of Secretary—Board powers of 
Secretary not unlimited and his wide discretion not untram- 
meled—Lack of power of administrative agency to take property 
of one person for benefit of another—Words and phrases—Con- 
struction and meaning of word “Incidental’”—Application of mean- 
ing of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of 
provision of act relative to deductions for payments to cooperative 
associations 

Srarx et al. v. WICKARD, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order 

Starx et al. v. WicKaARD, 321 U. 8. 288 (1944) Right of producer to 
obtain court review of Secretary’s order 

TirusviLte Darry Products Co. v. ANDERSON, SECRETARY OF AGRI- 
CULTURE, 77 F. Supp 232 (1945) Order No. 27—Evidence—Termi- 
nation of status as handler. 
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TITUSVILLE Darry Propucts Co v. BRANNAN, SECRETARY OF AGRICUL- 
TURE, 176 F. 2d 332 (1949) Certiorari denied, 338 U. S. 905. Order 
No. 27 not regulation of arbitrary nature—Status as handler under 
Order No. 27—Regulation of shipments current in or affecting 
interstate commerce under Order No. 27—Status as handler subject 
to approval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, affirmed__ 8: 

UNITED STATES v. ADLER’S CREAMERY, INC., 107 F. 2d 987 (1939) Han- 
dler, who is 

UNITED STATES v. ADLER’S CREAMERY, INC., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money 

UNITED STATES Vv. BURLINGTON SANITARY MILK ComMPANY, INC., (D. C. 
E. D. of Wisconsin, 1944) Exhaustion of administrative remedy__ 3: 

UNITED STATES v. ELM SPRING FARM, INC, ET AL., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is 

UNITED STATES v. GREEN VALLEY CREAMERY, INc., 59 F. Supp. 153 
(1945) Civil contempt—Effect of discharge in bankruptcy upon 
collection of compensatory fine 

UnitTeEp States v. H. P. Hoop & Sons, INc. ET AL., 26 F. Supp. 672 
(1939) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 1937—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—Inter- 
state commerce 

UNITED STATES v. HocGANsspurG MILK CoMPany, INc., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
amounts due from handler to producers’ settlement fund 

UNITED STATES v. LEVINE, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe 

UniITEp States v. MARTIN (U. S. D. C. D. of Mass., 1948), Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 
subsequent to injunction judgment 

UNITED STATES Vv. RIDGELAND CREAMERY Co., 47 F. Supp 145 (1942) 
Exhaustion of administrative remedy 

UNITED STATES v. Rock Roya CO-OPERATIVE, INC., ET AL., 307 U. S. 
533, 59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of act— 
Validity of Order No. 27 

UNITED STATES v. RUZICKA ET AL., 152 F. 2d 167 (1945) Exhaustion 
of administrative remedy—Judicial review 

UNITED STATES v. RUZICKA ET AL., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture_ 

UNITep States v. THE TELLING-BELLE VERNON CO., A CORPORATION, 
ET AL., (U. S. D. C. N. D. Ohio, B. D., 1948) Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 


UNITep STATEs v. TITUSVILLE Dairy Propucts Co., 63 F. Supp. 104 
(1945) Mandatory injunction—Stay of administrative proceeding. 5: 
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UNITep STATES Vv. TURNER Datry Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—lInter- 


locutery order-—Tinal decisions: +205 2 ee ne 7:52 
UNITED STATES v. TURNER DArInY COMPANY, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Ex- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order__._____----- 7: 240 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
pibesiainingtlive -wemeett 6a oh ee ee See tlhe 7: 246 
UNITED STATES v. WESTERN FRUIT GROWERS, INC., ET AL., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction____ 3: 434 
UNITED STATES v. Woop ET AL., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 
CRIS At Ta oo tien dwss sw gaeee 5: 418 


UNITED STATES Vv. WRIGHTWOOD Dairy CoMPANy, 315 U. S. 110, 62 S. 
Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce competi- 
tion upon regulation of interstate commerce______----_-_----_-- z 

UNITED STATES v. WRIGHTWOOD Dairy CoMPANY, 127 F. 2d 907 (1942) 

Voer’s Darries, INC. v. WICKARD, 45 F. Supp. 94 (1942) Producer, who 

WADDINGTON MILK Co., INC. v. WicKArD, 140 F. 2d 97 (1944) Order 

Wawa Datry Farms, INC. v. WickarD, 56 F. Supp. 67 (1944) Judicial 

Wawa Dartry Farms, INC. v. Wickarp, 149 F. 2d 860 (1945) Validity 


WESTERN FRUIT GROWERS, INC., ET AL. Vv. UNITED STATES, 124 F. 2d 
881 (1941) Power of Federal courts to enjoin prosecution of State 


EE AO Sais eee ei Ii i Sake tea aise ddeblesiaine 3 


WETMILLER Dairy & Farm Propucts Co., INO. v. WICKARD, SECRETARY 
OF AGRICULTURE, 60 F. Supp. 622 (1944) Classification of milk in 


accordance with its utilization at second plant-__-__-_____-___ 5: 


WETMILLER Dairy & Farm Propucts Co., INc. v. WicKARD, 149 F. 2d 
330 (1945) Reclassification of milk by Secretary—Effect of market 


WHITING MILK CoMPANY v. CHARLES F. BRANNAN, SeoneraRy OF 
AGRICULTURE OF THE UNITED States (D.C. U.S. D. of Mass., 1949), 
Ruling of Judicial Officer relative to butter provision of Order No. 
4 sustained by district court—Interpretation of butter provision of 
Order No. 4—Consideration of rationality of price schedule—Re- 
sort to administrative history—Policy of butter provision of Order 
No. 4—Interpretation of reporting and payment provisions of 
Order No. 4 not inconsistent—Permissibility of segregation of 


: 778 


Pomern:of Bectitery under! act... 3 oo eh en 2: 789 


is—Judicial review of administrative definition____________--___ 3: 611 


pee een ts: COT i Se ee 3: 685 


review of Secretary’s ruling—No trial de novo________---_____-- 3: 930 


of milk-receiving station differential__.._.._.__..__...._..-_..__.._ 5: 716 


: 437 


administrator’s acquiescence in III-A classification-____.___._..__ 6: 730 
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churned butter under Order No. 4—Claim of estoppel not well 
founded—Type of retroactive ruling relative to Order No. 4 inevi- 

SRR: BEE TERED ON a asians casa csicviemenerncmininen cient acm 8: 1310 


Commodity Exchange Act 

Boarp OF TRADE OF KANSAS CITY, Mo., ET AL. v. MILLIGAN, U. S. ATTy., 
ET AL., 16 F. Supp. 859 (1936) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 
CIAGED so tse Sh ee ed aga ieee ee 8:97 

BoarD oF TRADE OF KANSAS Clty, Mo., ET AL. v. MILLIGAN, U. S. ATTy., 
ET AL., 90 F. 2d 855 (1937) Constitutionality of Commodity Ex- 
change Act—Purpose of act—Evidence—Presumption of constitu- 
tionality of statutes—Presumption as to performance of duty by 
public officials—Interstate commerce—Freedom of contract—In- 


TOUR is ot a ee se i its i 8: 102 
BoarD OF TRADE OF THE CITY OF CHICAGO ET AL., Vv. OLSEN, 262 U. S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act___-__-- 2: 422 


IrgvING WEIS AND COMPANY ET AL. v. CHARLES F’, BRANNAN, SECRETARY 
OF AGRICULTURE, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of futures commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation of 
judicial review of remedies or penalties—Effect of violation of act 
by partner upon partnersiiip....._-. ee eee 7: 1236 
Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL, Vv. 
BoarD OF TRADE OF CITY OF CHICAGO ET AL., 90 F. 2d 735 (1987) Con- 
stitutionality of Commodity Exchange Act—Interstate commerce— 
Congressional findings—Purpose of act—Prohibition of wild forms 
of speculation—Duty of Circuit Court of Appeals relative to Su- 
preme Court decisions in determining constitutionality of statute__ 8:88 
NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453 (1943) Suspen- 


SECTS TOCHANE EERE TNae COO a i a es ere i gs ese cwsinie nan 3: 825 
NICHOLS & Co. v. SECRETARY OF AGRICULTURE, 131 F’, 2d 651 (1942) Act- 

ing on other side of customers’ trades_.......-.-----_--_---_-. 3: 552 
NicHorts & Co. ET AL. Vv. SECRETARY OF AGRICULTURE, 136 F. 2a 503 

(1948) Offsetting, What COnStITUIOR sn. <n in ee iecmencccnconn. CO 

Federal Seed Act 

BH. K. Harpison Seep Co. v. JONES, 149 F. 2d 252 (1945) Cease and 

Gosiat---BoeGin—- Fate INDO 3 acidic cccinncstanadanswedtitermies 5:22 
UNITED States v. DUNN, 55 F. Supp. 535 (1944) False seed advertise- 

WI 5a bn ccd etiatsbceldiescknnaddaeandeaaasoanamae aes 


Grain Futures Act 
Barrett FRAziER Co, v. HYDE ET AL, 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity_-....-_-.. 8:112 
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BARTLETT FRAZIER Co. ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 
ET AL., 65 F. 2d 350 (1933) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process___---------__----------_~-- 

Packers and Stockyards Act, 1921 

MIDWEsT FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL., V. 
SAME; BARTON v. SAME, 64 Supp. 91 (1945) Suspension of registra- 
tion—Unfair, unjustly discriminatory or deceptive practices______ 

MIROTZNIK ET AL. v. UNITED STATES ET AL., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
meena Daneel 

MORGAN ET AL. v. UNITED STATES ET AL., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1986) Fair hearing—Rate proceeding__-_.__________ 

MorGAN ET AL. V. UNITED STATES ET AL., 304 U. S. 1, 58 S. Ct. 778, 82 
L. ed. 1129 (1938) Fair hearing—Rate proceeding____-_________-_ 

NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL., 59 F. Supp. 
245 (1945) Denial of application for license—Constitutionality of 
WB hereto ec been sn ecatencimntan ceeheantadsecsko 

Sroux Crry Stock YAarps Company v. UNITED States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stocky#rd serv- 


Sr. JosepH Stock Yarps CoMPANY v. UNITED STATES, 11 F. Supp. 322 
(1935) Validity of stockyards rate order_--__.---.---_._-______ 
St. JosepH Stock Yarps CoMPANY v. UNITED STATES, 298 U. S. 38, 56 
S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order_ 
STAFFORD ET AL. Vv. WALLACE, 258 U. S. 495, 52 S. Ct. 397, 66 L. ed. 735 
Ciao GCopetitetoneity oF eet. wo ok 
UNITED STATES ET AL. v. MORGAN ET AL., 307 U. S. 183, 59 S. Ct. 795, 83 
L. ed. 1211 (1939) Retention of funds pending determination of rate 
Ee 8 ae ee a ee ie 
UNITED STATES ET AL. v. MORGAN ET AL., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
AG i i Se ats ido a nlm ee lal erin tm reenincenies 
Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, Inc. v. WEYL-ZUCKERMAN & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court__ 
ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING SEO- 
RETARY OF AGRICULTURE, APPELLEE, 79 F. 2d 653. Injunction—Power 
of court to enjoin Secretary from threatened action to revoke li- 
cense and impose fines and penalties—Exhaustion of remedy—Con- 
sideration of constitutionality of act--.-.-.---------.--------~- 
ALEXANDER MARKETING COMPANY Vv. HARRISBURG DAILY MaRKeEtT (U. S. 
D. C., M. D. Pa.), 9 F. R. D. 248 (1949) Personal service of notice of 
appeal not required—Nonresident adverse party—Service by regis- 
tered mail—Proceedings under Perishable Agricultural Commod- 
ities Act, 1930 excepted from Federal Rules of Civil Procedure— 
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ALEXANDER MARKETING COMPANY v. HARRISBURG DaILy MaRKeET (U.S. 
D. C., M. D. Pa.), 87 F. Supp. 124 (1949) De novo proceeding— 
Effect of evidence failing to overcome prima facie case—Dam- 
ages—Resale of commodity—Costs—Reasonable attorney’s fee____ 

AMERICAN FRUIT Growers, INO. v. LEwis D. GOLDSTEIN FRUIT AND 
PRODUCE CorPORATION, 78 F’. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s deci- 
sion within period required by act-_----------__-_____-_--_____- 

Bacon BRoTHErsS Vv. CAD HEATON FRuIT CompaANy, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
Gnehgneen. CR een OtNNR: 5 oe a oe A ee ce ee eee 

Bacon BrorHers Vv. CAD HEATON Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 
atloveedl Gounisel for anpemeeen2 =o sc 

BARKER-MILLER DISTRIBUTING Co. v. BERMAN, 8 F. Supp. 60 (1934) See- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity____.______-_____ 

BELL ET AL, v. Matn, 49 F. Supp. 689 (1943) Transaction constituting 
geile; aud: ak COM i eaten cel 

CALIFORNIA FRUIT EXCHANGE v. Morris HENRY AND ANTHONY Spra- 
CALE, PARTNERS, T/A SPRACALE FRuIT COMPANY. (D.C. U.S. W. D. 
of Pa., 1950.) Interpretation of contracts—Prima facie case made 
out by findings of Secretary—When uncontradictory testimony 
raises a question of fact—Buyer assuming risk of normal deteriora- 
tion losses arising in transit—Proof of existence of custom and 
usage—Burden of proof as to existence of custom and usage— 
Measure of damages based on resale of commodity—When irregu- 
larities in conduct of juror or counsel authorize new trial—Jurors 
not concluded by sealed werdiet..< = 26s ne cccwatecennnsccwsnn 

Hrnest EB. Fapier Co. v Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal— Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, WOR... << ...0.nocn ence eninsenencceus 

HoFFMAN BANANA COMPANY UV. SCHULTZ BROKERAGE Co., a partnership 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of cost 
OE Ci Fircrest sence nttbgiewnnieasiantbainbddnmtnaaaseiitgaiann 

JOSEPH DENUNZzIO FRUIT COMPANY Vv. CRAIN, D. B. A. ASSOCIATED FRUIT 
DisTRIBUTORS OF CALIFORNIA AND THE Rep LION PacKINa CoMPANY, 
79 F. Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors 
the record—Contracts—Offer and acceptance—Meaning of term 
“booked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 
struction and interpretation—Punctuation as aid in—Illegality of 
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contracts—“Signature,” what is—Statute of frauds, how satis- 
fied—Teletype messages—Principal and agent—Principal partially 
disclosed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of national 
law to federal questions—Administrative law—Findings of fact 
and reparation order as prima facie evidence. 

JosEPH MARTINELLI & Co., INc. v. L. GILLARDE Co., 73 F. Supp. 293 
(1947) Lawful rejection of commodity sold on basis of rolling ac- 
ceptance final because of inherent defect—Cladosporium rot—Pass- 
age of title—Risks of normal deterioration and damage in transit. 7: 359 

JOSEPH MArtTINELLI & Co., INC. v. SIMON SIEGEL ComPaNy (U.S. C. A. 
1st Cir.), 176 F. 2d 98 (1948) Right of buyer on an f. o. b. accept- 
ance final basis to reject commodity because of fraud—Right of 
buyer on an f. o. b. acceptance final basis to avoid contract induced 
by fraud—Effect of discovery of fraud after breach of contract— 
Fraud as a defense after its discovery—Contract induced by fraud 
voidable—Election of remedy by party defrauded—Right to re- 
cover damages for fraud by party breaching contract—Court 
decisions distinguished 

Kreucer v. ACME Fruit Company, 75 F. 2d 67 (1935) Constitution- 
ality of act : 

L. GILLARDE CoMPANY Vv. JOSEPH MARTINELLI & Co., INC., 168 F. 2d 276 
(1948) * “Rolling acceptance final’ sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final” and “f. o. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final”—Sub- 
stantial and practical compliance with bond requirements of act_-_ 

L. GILLARDE COMPANY ¥V. JOSEPH MARTINELLI & Co., INc., 169 F. 2d 60 
(1948) * Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation 

L. YuKon & Sons Propuce COMPANY ¥v. FINERMAN AND SCHOENBURG 
(D. C. U. 8. S. D. of California C. D. 1948) Failure to repay 
purchase price—Lack of suitable shipping condition—Lawful 
rejection 

Locin CorporaTion v. 8. Borner & Sons, 74 F. Supp. 133 (1947) 
Sufficiency of bond—Motion to dismiss appeal—Motion to strike 


Mire ENp Fruit ExcHancgE, Inc. v. O. 8S. HURLEY, p. B. A. O. S. HURLEY 
Propuce Co. (U. 8S. D. C. N. D. Texas, 1945) Judgment upon 
verdict of jury—Bond in double amount of reparation award— 
Attorney’s fee 

Pasco County Preacu Ass’N v. J. F. Sottey & Co., INc., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 


*Certiorari denied by the Supreme Court on December 6, 1948, 385 U. 8S. 885.—HEd. 
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payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom 

SAWYER ET AL., Vv. PASKOEF ET AL. ; Same v. Peisakoff et al., 74 F. Supp. 
24 (1947) Sufficiency of evidence, relating to performance of con- 
tract, for jury—Denial of motions for new trial 

SMITH v. WHITE ET AL., 48 F. Supp. (1942) Authority of Secretary 
to promulgate procedural rules—Evidence—Secretary’s action 
presumed in accordance with procedural rule—Reconsideration of 
reparation order—Findings of Secretary—Prima facie evidence— 
Allowance of claim after reconsideration—Effect of record failing 
to disclose rules of practice relative to reconsideration of repara- 
tion order—Courts—Consideration by court of supporting testi- 
mony not within record before Secretary—Function of court 
relative to reparation proceeding—Effect of failure to establish 
seller’s notice of resale contracts—Practice and pleading— 
Amended complaint—Damages—Seller’s inability to meet issue 
relative to market price of produce justified—Federal Rules of 
Civil Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and Sale—Damages for nonperformance : 766 

THE LeRoy Dyat Company, INc. v. ALLEN, — F. Supp. — (1946) 
Breach of contract justifying rejection by buyer (reversed by 
Cc. C. A. 4th) 6: 482 

THe LERoy DyaL ComPANny, INC. v. ALLEN, 161 F’. 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. o. b. acceptance final 6: 490 

UNITED StTaTEs Vv. SOLOMON, 3 F. R. D. 411 (1944) Action to enjoin 
dealer from operating without a license—Penalties—Jurisdiction— 
Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
by court 

W. H. Latter & Co., Inc. v. C. E. Jackson Co., 75 F. Supp. 827 (1948) 
Dismissal of motion to dismiss appeal for want of jurisdiction— 
Motion for leave to amend answer granted—Denial of motion for 
Sia AUNT, TT a ensasicenseeguapsta cee an ellcb hal ansecaedaocaianananoaoaiaieaiel 

WESTERN FRUIT GROWERS, INC. Vv. BEILMAN Propuce Co., INc., 75 F. 
Supp. 334 (1948) Unlawful rejection—Damages—Costs—aAttor- 
ney’s fee 

Sugar Act of 1948 

CENTRAL Rota REFINING Co, ET AL, V. SECRETARY OF AGRICULTURE 
(Porto RicAN AMERICAN SuGAr REFINERY, INC., EY AL. INTER- 
VENORS), 171 F. 2d 1016. (1948) Validity of Order No, 18—Ad- 
ministrative law—Judicial review of administrative action— 
Constitutionality of provisions of act 

SECRETARY OF AGRICULTURE, PETITIONER VY, CENTRAL Rota REFINING 
CoMPANY, WESTERN SuGarR REFINING COMPANY, ET AL. (NO, 27.) 
Porto Rican American Sugar Refinery, Inc., Petitioner v. Central 
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Roig Refining Company and Western Sugar Refining Company. 
(No. 30.) Government of Puerto Rico, Petitioner v. Secretary of 
Agriculture, Porto Rican American Sugar Refinery, Inc., e¢ al. 
(No. 32.) 94 Adv. Op. (L. ed.) 297 (February 6, 1950.) Validity 
of Order No. 18—Proper measure as to “past marketing” and 
“ability to market”—Administrative law—Scope of judicial review 
of administrative action—Scope of commerce clause—New prob- 
lems—Order No. 18—Commerce—Geographic uniformity of regu- 
lation—National policy—Due process—Commerce clause— 
Discrimination—Sugar Act of 1948—Refined sugar quotas—Con- 
stitutional law—Courts—Scope of review of validity of acts of 
Congress 





